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CURRENT EVENTS. 





First Orrenses.—We observe in one of 
our English exchanges comments on the 
powers intrusted to subordinate magistrates 
upon the hearing of persons charged for the 
first time with crime. It seems that in that 
country there have been two recent acts, that 
of 1879 and that of 1883, the latter being 
amendatory of the former. Under these acts 
magistrates are empowered to treat first 
offenses with much leniency, releasing them 
upon recognizance to appear when called for, 
in some cases requiring security, in others 
without taking that precaution. 

We think that this line of legislation has 
hardly received as much attention from our 
lawgivers as it deserves. It is, inour judg- 
ment, eminently desirable to guard against 
both extremes on this subject, neither per- 
mitting subordinate magistrates to discharge 
indiscriminately all persons charged with 
crime who may be brought before them, nor, 
on the other hand, requiring them to exercise 
a severity at once cruel and impolitic by com- 
mitting to prison or the work-house all per- 
sons who may be found guilty of a first 
offense, especially if that offense be of a 
comparatively trivial character. Of course 
the administration of any law on this subject 
must be, to a great extent, controlled by the 
discretion of the court or magistrate, and 
while it is very true that ‘‘the quality of 
mercy is not strained’’ and is very pleasant 
to exercise, it is essential to the due course 
of justice that it should not be overstrained. 

The commission to jail of first offenders, 
especially those of tender years, is often 
followed by consequences of a very grave 
character, not only to the offenders, but to 
the community as well. They are thrown 
necessarily into an atmosphere of vice, a 
school of crime, and from their association 
with persons older and more depraved than 
themselves, they emerge from their place of 
confinement, not only branded with the stigma 
of jail bird, but more likely in every respect 
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to continue the calling for which their im- 
prisonment, which was designed for a far 
different purpose, has so specially fitted them. 
Thus, the inevitable consequence of undue 
severity in the indiscriminate administration 
of the law on this subject tends to defeat 
itself by increasing, day by day, the number 
of professional criminals, the recruits entering 
at once the career of vice, the ultimate 
termination of which is the State prison or 
the gallows. 

On the other hand, indiscriminate leniency 
will inevitably produce a large crop of first 
offenders, and the question at once arises 
whether it is better that the increase of crim- 
inals, if increase there must needs be, should 


_be experts or neophytes; this question neces- 


sarily presents itself, theoretically and in a 
general sense to the legislator, and practically 
and in a concrete form to the police magistrate 
or justice, who may be empowered to exercise 
a judicial discretion on the subject. It goes 
without saying, that in this matter, as in most 
others, the middle course is wisest and safest, 
and certainly the selection of this course must 
necessarily be, in a great measure, confided 
to that discretion; how far that discretion 
could or should be limited by legislative 
enactment ought to be very carefully and 
thoughtfully considered by the lawgivers of 
the country. Still more important it is, that 
those whose duty it is to exercise that discre- 
tion should do so with the most sedulous care 
and with an eye single to the interests of the 
public. Of course, in this matter, asin the 
administration of all criminal law, the benefit 
of all doubts as to the severity or the remis- 
sion of the punishment should be given to the 
offender, and in all proper cases where 
security for good behavior and future appear- 
ance can be furnished, it should be accepted 
and the sentence deferred. 

In some of the States adequate and 
appropriate provision has been made for the 
due administration of the law on this very 
important subject; in others there is ample 
room for improvement. The subject is one 
of peculiar importance in those States which 
contain large cities, for, in them, temptations 
to crime abound, juvenile offenders are most 
numerous, and the appliances for criminal 
education, if we may use such an expression. 
are most thorough and complete. 
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Lecat NomencLaturE.—Among the ‘‘fol- 
lies of the wise,’’ some of the most notable 
are to be found in official and legal nomen- 
clature. Why should several of the States 
of this union still persist in calling them- 
selves, officially, and requiring others to call 
them, ‘‘commonwealths,’’ after having been 
for nearly a century designated as ‘‘States’’ 
in the constitution of the United States, it is 
very difficult to conceive. 
chusetts, we suppose, copied the appellation 
from puritan England, of the seventeenth 
century, but as it has long since ceased to be 
puritan in any sense, it is nota little re- 
markable that it has so long retained so cum- 
brous a title. And it is still stranger that 
cavalier Virginia and Kentucky, which is 
neither puritan nor cavalier, should have 
adopted so objectionable a cognomen. We 
have a strong antipathy to the word. Itisa 
misnomer, a solecism, almost a fraud; at 
best it is an ad captandum vulgus pretense of 
an equality and community of condition and 
fortune which has no more potential an ex- 
istence in a ‘‘commonwealth’’ than under 
any other form of republican government. 
It implies the idea of a community of goods, 
of communism, an idea as foreign to Massa- 
ehusetts, or Virginia, or Kentucky, as to any 
lands under the sun. In this respect it is 
misleading, and as the word is long and can- 
not be conveniently written without an ab- 
breviation, it compares very unfavorably 
with the word ‘‘State,’’ which needs no ab- 
breviation, and, like the name Job, has no 
nickname. 


Another ‘‘folly’’ is to be found in the titles 
of courts. In New York they have a supreme 
eourt which is not supreme, and a court of 
appeals which is supreme. In other States 
they call their highest courts courts of 
errors and appeals, and seem to think that 
they add dignity to the tribunal by prefixing 
the intensative ‘‘high.’’ A court of errors 
is an unfortunate sort of appellation. We 
all know, of course, that it is a court whose 
province it is to adjudicate writs of error, 
but the name would seem to leave it in doubt 
whether the court corrected errors, or, a+ de- 
feated litigants often think, committed them. 

The highest of the federal courts is styled 
“the supreme court,’’ and most of the States 
use the same title to designate their respect- 
ive highest courts; and why any of them 
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should use any other title, and especially why 
they should resort to a long-tailed and un- 
meaning appellation like ‘‘high court of er- 
rors and appeals’’ isa mystery which we 
cannot fathom. In New Jersey, they have a 
so-called prerogative court, pressing into 
service a word which never had any political 
or judicial meaning in the United States. 

There are some other matters of this de- 
scription which are worthy of chronicle. 
Why, in a State which properly calls itself a 
State, should persons charged with crime be 
said officially to be prosecuted by the ‘‘peo- 
ple,’’ not by the State’ All power is de- 
rived from the people, but is exercised by 
the State, which is the creature of the peo- 
ple. It seems to us to bea mere conceit 
and affectation to speak of the people as ac- 
tors in the administration of civil govern- 
ment. ‘hey are the beneficiaries of the 
government and are passive except when 
they speak potentially at the polls. And 
why should a particular writ be called ‘‘a 
writ in the nature of a writ of quo warranto”’ 
when there is not, and never has been in the 
United States any writ of quo warranto eo 
nomine, or any like writ except those bear- 
ing the appellation, ‘‘writs in the nature of a 
writ of quo warranto?’’ Why not call such 
writs ‘‘writs of guo warranto’’ at once? 

All these are small affairs, certainly, as 
compared with the weightier matters of the 
law, but they deserve some consideration 
from legislators and the statesmen who 
frame new constitutions. 


NOTES OF RECENT DECISIONS. 





Trust—TrusTEE—REMOVAL OF TRUSTEE— 
DiscRETIONARY Powers. — The relation be- 
tween a trustee and the cestui que trust is 
often one of peculiar delicacy and difficulty, 
and affords much employment to courts of 
equity. This is particulary the case when 
the powers conferred upon the trustee are 
limited only by a wide discretion vested in 
him. Such cases fall within the peculiar and 
exclusive jurisdiction of courts of equity, and 
such a case' was recently decided by the 
Supreme Judicial Court of Massachusetts. 
The facts of the case were that by the will of 


1 Wilson v. Wilson, S. J. C. Mass., Jan. 5, 1888; 14 
N. E. Rep. 521. 
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the petitioner’s wife, the bulk of her estate 
was given to the respondent and two others, 
in trust, that they should pay to the petitioner 
such portion of the income of the estate as 
might seem to them to be proper, or no por- 
tion at all if they should see fit to withhold it 
altogether. The will further directs that at 
the death of the petitioner, the estate and its 
accumulations shall be divided by the trustees 
between certain persons designated by the 
will. This provision, however, did not come 
into controversy in the case and requires no 
further notice. The respondent was the son 
of the petitioner, and there having grown up 
a vehement spirit of hostility between them 
the latter filed his petition to have the trustees 
removed, on the ground of that hostility and 
because they could not or would not do him 
justice in the execution of the trust confided 
to them. It does not appear that there was 
any specific act of misconduct on the part of 
the respondent operating to the disadvantage 
or injury of the petitioner, but as it appeared 
from the findings of the trial court that the 
evidence showed such a state of facts as 
would authorize the removal of the trustee on 
the score of general hostility between the 
parties, the appelate court affirmed the de- 
cision of the trial court and ordered the re- 
moval of the respondent from his office of 
trustee. The court in its opinion comments 
with some emphasis upon the fact, that the 
duty of the trustee is to be performed with 
discretion and judgment and that mere 
eaprice should have no weight in his decision, 
and still less that he should act from motives 
of hostility or aversion. The court proceeds 
to say: 





Every one instinctively feels that a state 
of mutual hostility between the trustee and 
such a beneficiary, arising after the trust was 
created, caused in part by the fault of the 
trustee, unfits him, to a greater or less de- 
gree, for the fair execution of the trust. But, 
from the nature of the case, it would be very 
difficult, if not impossible, to find distinct 
proof that, in exercising his discretion, the 
trustee was actuated or infiuenced by such 
hostility. And yet it may be apparent that, 
according to the laws which generally govern 
human action, he could not be relied on to 
act fairly towards the beneficiary. We think 
that in a case like this, where the duty of a 
trustee is so delicate, where the hostility has 





arisen since the trust was created, and is at- 
tributable in part to the fault of the trustee, 
where the existence of the hostility would 
naturally pervert his feelings and judgment, 
it is competent for a justice to remove a 
trustee without further proof of misconduct, 
upon the ground that the removal appears 
essential to the interests of the beneficiary. 
In McPherson v. Cox,? Mr. Jistice Miller 
states that, ‘‘when a trustee is charged with 
an active trust, which gives him. some dis- 
cretionary power over the rights of the cestu/ 
que trust, and which brings him into constant 
personal intercourse with the latter, it may 
be conceded that the mere existence of 
strong, mutual ill feeling between the parties. 
will, under some circumstances, justify a 
change by the court.’’ In Scott v. Rand,? it 
is said, in the opinion, that the question of 
removing a trustee depends upon ‘‘a careful 
consideration of all the circumstances, the 
existing relations, and, to some extent, the 
state of feeling between the parties. It is 
addressed to the reasonable discretion of the 
court’’—and the trustee was removed, al- 
though he had acted from honest motives, 
mainly upon the ground that in a quarrel be- 
tween the cestui que trust and her husband, 
he had taken the part of the husband, and 
thus created unfriendly relations with her. 
The respondent relies upon the cases of 
Forster v. Davies,‘ and Nickels v. Philips ;° 
but they are quite different from the case at 
bar. It does not appear in those cases that 
any blame attached to the trustees for the 
existing feud or hostility, and the trustees had 
no discretionary power over the rights of the 
cestui que trust, so that the existence of hos- 
tility was of minor importance, as it could 
not affect the execution of the trust. 


296 U.S. 404. 

3118 Mass. 215. 
44DeG., F. & J. 138. 
518 Fla. 735. 








EXECUTION, AUTHENTICATION AND 
CONSTRUCTION OF WILLS. 





1. Execution and Revocation of Wills. 
a. Change of Domicil. 
b. Subsequent Birth of a Child. 
2. Authentication and Proof. 
a. Of Personal Property. 
b. Of Real Property. 
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3. Interpretation and Construction of Wills. 
a. As to Interpretation of Words. 
1. Designatio Personarum. 
b. As to Effect of Particular Provisions. 
c. Adjudication by Domiciliary Courts. 


1. Execution and Revocation of Wills.— 
It is a well established doctrine, both in En- 
gland’ and on the continent of Europe,’ as well 
as in America,* that the /ex domicili governs 
as to the formalities and execution of a will 
of personal property, but that in regard to 
real property or immovables, the lex rei site 
governs as to all that concerns the will and 
the solemnities by which it is attested.‘ 

In England, the courts will give effect to a 
foreign will, valid where executed, though in- 


1 Bruce v. Bruce, 2 Bos. & Pull. 229 n.; Potter v. 
Brown, 5 East, 130; Ferraris v. Hertford, 3 Curt. Ecc. 
468; s. c., 7 Eng. Jur. (Apr. 1, 1843) 262; Somerville v. 
Somerville, 5 Ves. 750; Balfour v. Scott, 6 Bro. P. C. 
550; s.c.,2 Add. Ecc. 15 n.; Cushing v. Thornton, 2 
Add. Ecc. 21; s.c., 8 Sim. 310, 311; Moore v. Darell, 4 
Hagg. Ecc. 346, 352; Breemer v. Freeman, 10 Moore, 
P. C. 358; Pipon v. Pipon, Amb. 25; Burn v. Cole, 
Amb. 415; Thorn v. Watkins, 2 Ves. Sr. 35; Phillips v. 
Hunter, 2 H. Black, 402; Drummond v. Drummond, 
6 Bro. P. C. 601; Hunter v. Potts, 4 T. R. 182; Bempde 
v. Johnstone, 3 Ves. Jr.198, 200; Brodie v. Barry, 2 Ves. 
& B. 127, 181; Price v. Dewhurst, 8 Sim. 279, 299, 300; 
8. C., 4 Myl. & Cr. 76, 80, 82; Moore v. Darell, 4 Hagg. 
Ece. 346, 352; Bennett’s Case, Mon. L. Mag. (Sept. 
1840) 264; Sill v. Worswick, 1 H. Black, 690; Ommaney 
v. Bingham, 5 Ves. 757; s. c.,3 Hagg, Ecc. 414 n. 
Stanley v. Bernes, 3 Hagg. Ecc. 377; Hogg v. Lashley, 
3 Hagg. Ecc.; 415, n.; De Bonneval v. De Bonneval, 
1 Curt. Ecce. 856; Robins v. Dolphin, 1 Sw. & Tr. 
37; Crookenden v. Fuller, 2 Sw. & Tr. 422; Laneville 
v. Andrews, 2 Sw. & Tr. 24. 

24 Burge Comm. on Col. & For. L. pt. 2, ch. —, pp 
588-590; Roberts on Succ. 99, 191, 214, 215, 285, 290, 
297; Ersk. Inst. B. 3, tit. 9, § 4; Kaime’s Princ. Eq. B. 
3, ch. 8, § 48. See, also, Vattell, B. 21, ch. 8, § 110; 
Denizart Voce Domicil, §§ 3,4; Voet, lib. 38, tit. 17, 
§ 34; Vinnius Sebct. Quest. lib. 2, ch. 19; Van Leevrien 
Cusura, For. lib. 3 ch. 10,12; Hub. par. 1, lib. 3, tit. 
13, § 20; Jd. par. 2, lib. 1, § 15; Bynkerrshoek, Quest. 
Priv. Juris. lib. 1, ch. 16,334, 335. 

3 Goodwin v. Jones, 3 Mass. 514; s. c., 3 Am. Dec. 
173; Richards v. Dutch, 8 Mass. 506; Dawes v. Boyls- 
ton, 9 Mass. 337; s.c., 6 Am. Dec. 172; Guier v. O’Dan- 
iel, 1 Binn. (Pa.) 349, .; Grattan v. Appleton, 3 Story, 
C. C. 755; Harvey v. Richards, 1 Mason, C. C. 381; 
Armstrong v. Lear, 12 Wheat. (U.S.) 169; Dixon’s 
Ex’rs. v. Ramsey’s Ex’ra, 3Cr. (U. 8.) 319; Holmes v. 
Remsen, 4 John. Ch. (N. Y.) 460, 469; s.c., 8 Am. Dec. 
581; Desesbats v. Berquier, 1 Binn. (Pa.) 336; s.c., 
2 Am. Dec. 448; Rue High App. 2 Doug. (Mich.) 522. 

4Lucas v. Tucker, 17 Ind. 41; Applegate v. Smith, 
31 Mo. 166; Holman v. Hopkins, 27 Tex. 38; Armstrong 
v. Lear, 12 Wheat. (U. 8S.) 169; McCormick v. Sulli- 
vant, 10 Wheat. (U. 8S.) 192; United States v. Crosby,7 
Cr. (U. 8S.) 115; Copin v. Copin, 2 P. Wm. 291; Curtis 
v. Hutton, 14 Ves. 537; Crookenden v. Fuller, 1 Sw. & 
[r. 442; Lanewville v. Anderson, 2 Sw. & Tr. 24; Ons- 
jow v. Cannon, 2 Sw. & Tr. 136. 





valid as to execution by the English law ;° 
but where an Englishman is domiciled abroad, 
in the execution of his will he must follow 
the law of his domicil, not that of his native 
land.® 

In the United States, if a will as to person- 
ality is good by the law of the domicil it is 
good everywhere, and if void by the law of 
the domicil it is void everywhere.’ 

a. Change of Domicil.—Where a testator, 
after the execution of his will in one domicil, 
abandons that domicil and acquires a new 
residence in the second domicil in which such 
will is invalid for want of proper execution, 
the law of the latter domicil will prevail,® 
and the will in effect will be revoked. 

‘This doctrine,’’ it is said by Sir R. Phil- 
limore,® ‘‘is fraught with obvious and many 
inconveniences, and with the great evil of ren- 
dering difficult and uncertain that which is 
one great object of civilization to render easy 
and certain—the validity of the testaments. 
It is to be lamented, therefore, that this doc- 
trine has been in some degree countenanced, 
though not judicially adopted by the judicial 
committee of the ‘privy counsel.’ ’’ 

But it has been held that if a will be exe- 
cuted in conformity to the law of the domicil, 
its validity is not affected by a subsequent 
change of domicil.” 

The principle that a change of domicil after 
the will is made may revoke a prior will if the 
same be invalid, according to the law of the 
new domicil, was modified in England by 
Lord Kinsdown’s Act,” which provides that 
‘‘no will shall be held to be revoked, or to 


5 Inre Guttierez, 38 L. J. Rep. Eq. (N.S.) Prob. 
& M. 3, 48. 

6 Moore v. Darell, 4 Hagg. Ecce. 346; Stanley v. 
Bernes, 3 Hagg. Ecc. 373; Ferraris v. Hertford, 3 Curt. 
Ece. 468. 

7 Johnson v. Copeland, 35 Ala. 521; Hill v. Town- 
send, 24 Tex. 575; Holmes v. Remsen, 4 John. Ch. (N. 
Y.) 460; s.c.,8 Am. Dec. 581; Moultrie v. Hunt, 23 
N. Y. 394; Abston v. Abston, 15 La. Ann. 137; Perin 
v. McMicken, 15 La. Ann. 154; Jones v. Gerock, 6 
Jones Eq. (N.C.), 190; Dunlap v. Rogers, 47 N. H. 281; 
Desesbats v. Berquier, 1 Binn. (Pa.) 336; s.c.,2 Am. 
Dec. 448; Dixson v. Ramsay, 3 Cr. (U. 8.) 319; Arm- 
strong v. Lear, 12 Wheat. (U. 8S.) 169; Harrison v. Nix- 
on, 9 Pet. (U. S.) 483; Gilman y. Gilman, 52 Me. 165; 
Swearingen v. Morris, 14 Ohio St. 424. 

8 Nat v. Coon, 10 Mo. 543. See Desesbats v. Ber- 
quier, 1 Binn. (Pa.) 336; Pottinger v. Wightman, 3 
Meriv. 68. 

9 Priv. Inter L. IV 628. 

1 Bremer v. Freeman, 10 Moore, P. C. 250. 

1 Bx parte McCormick, 2 Bradf. (N. Y.) 169. 

12 23, 24, 25 Viet. ch. 114, § 3. 
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have become invalid, nor shall the construc- 
tion thereof be altered by reason of any sub- 
sequent change of domicil of the person mak- 
ing the same.’’ Under this act, where a will 
was made in one country, where a person was 
domiciled, which was valid in that country, 
but invalid in England, and the person subse- 
quently removed to England and acquired a 
new domicil, and died there, his will was held 
to be good in England.” 

Where a citizen domiciled in South Caro- 
lina executed a will according to the law of 
that State, and subsequently abandoned his 
domicil there and acquired a new one in New 
York, where he died, the New York courts 
heid that the South Carolina will, not being 
executed according to the forms prescribed in 
New York, was not valid to pass personalty 
in New York."* The same doctrine has been 
held in Connecticut and other States." 

b. Subsequent Birth of a Child.—The mar- 
riage of a woman revokes a will previously 
executed,’ although she survive her hus- 
band.'* And this is true notwithstanding the 
existence of a statute conferring testamentary 
capacity upon married women." 

But in Rhode Island,”’ the marriage of a 
woman is only a presumptive revocation of 
her former will. While in Illinois,”! and New 
Jersey ” the subsequent marriage of a feme 
sole will not revoke a previous will. 

Marriage and the birth of a child are an 
implied revocation of a will previously made ; 
and the rule applies to a case where the tes- 


3 See Jn re Reid, L. R. 1 P. & D. 74. 

'# Moultrie v. Hunt,3 Bradf. (N. Y.), 322; 8. C., 25 
N. Y. 304. 

4 Irwin App., 33 Conn, 128. This subject is now 
regulated by statute in Connecticut: 1 Redf. Wills 
(Sd ed.) 381. 

16 See Nat v. Coons, 10 Mo, 543; Manuel v. Manuel, 
13 Ohio St. 458. 

7 See Lathrop v. Dunlap, 4 Hun (N. Y.) 213; s. c., 
6 N. Y. Sup. Ct. Rep. (T. &. C.) 512; aff’d in 63 N. Y. 
610; Walker v. Hall, 34 Pa. St. 483, 486; Warner v. 
Beach, 4 Gray (Mass.) 162. Jnvre Carey, 49 Vt. 236; 
Doe v. Staple, 2 T. R. 667, 695; Long v. Aldred, 3 Add. 
(Pa.) 48; Hodsden v, Loyd, 2 Bro. C. C. 534. But see 
Dowd’s Will, 8 Abb. (N. Y.) Pr. N.C. 118. 

'8Garrett v. Dabney, 27 Miss. 335; Kurtz v. Say- 
lor, 20 Pa. St. 205; Willock v. Noble, L. R. 7H. L, 
580, 597; Cotter v. Layer, 2 P. Wm. 623. 

‘See Brown v. Clark, 77 N. Y. 369; s.c.,1 Am. 
Prob. R. 510, aff’g 16 Hun (N. Y.), 456, and re- 
versing Proctor v. Clarke, 3 Redf. (N. Y.) 445; Swanv. 
Hammond, 138 Mass. 45. 

~” See Miller v. Phillips, 9 R. I. 141. 

2t In ve Fuller, 79 Lil. 79. 

2 Webb v. Jones, 36 N. J. Eq. (9 Stew.) 163. 





tator had children by a former wife who are 
provided for in the will, as well as where the 
testator was without children at the time of 
its execution.” 

By statute many of the States have pro 
vided that the subsequent marriage of a man 
shall be a revocation of his will. 

The marriage and subsequent birth of a 
child will work the revocation of a will by 
either party.” 

The authorities, particularly in America, 
upon this point are quite numerous; but this 
question not falling legitimately within the 
scope of this article, we refrain from further 
citation. 

If the proper tribunal of the domicil ad- 
judge a will to be revoked by the subsequent 
birth of issue. it cannot be established as a 
valid will of personalty in another State, but 
as to the realty the question of testacy is gov- 
erned by the /ex loci.” 

2. Authentication and Proof.—The court 
of equity having jurisdiction of the testa- 
mentary trusts cannot enforce a foreign will 
of which there has been no probate obtained 
from local courts.” 

A testamentary paper. executed in a foreign 
country, though a valid will by the foreign 
law, cannot be made the foundation of a suit 
for a legacy in the courts of this country un- 
til admitted to probate here.” 

A will duly probated in Indiana, where 
there was property of the testatrix, cannot 
be attacked for incapacity and undue influ- 
ence in Vermont, where the the testator had 
no domicil.” 

It has been questioned whether a will of a 
non-resident, refused probate in one State on 


23 Havens v. Vandenburgh, 1 Denio (N. Y.), 27 

24 See Brush v. Wilkins, 4 Johns. Ch. (N. Y.) 506; 
Ordish v. McDermott, 2 Redf. (N. Y.) 460; Sherry v. 
Sherry, 1 Bradf. (N. Y.) 487, 451; Warner v. Beach, 4 
Gray (Mass.), 163; Jacks v. Henderson, 1 Des. Ch. (S. 
C.) 543; Tomlinson v. Tomlinson, ! Ashm. (Pa.) 224; 
Overburg v. Overburg, 2 Shaw, (Vt.); Emerson vy. Bo- 
ville, 1 Phila. (Pa.) 342; Christopher v. Christopher, 4 
Burr. 2171, 2181; White v. Bradford, 4 Maule & 8S. 10; 
Sheperd v. Sheperd, 5 T. R. 51. 

2% Bloomer v. Bloomer, 2 Bradf. (N. Y.) 339. 

2% See Campbell v. Wallace, 10 Gray (Mass.), 162; 
Campbell v. Shelden, 13 Pick. (Mass.) 8; Young v. 
Brush, 28 N. Y. 667; s.c., 18 Abb. N. Y. Pr. 
171, revers. 8s. C., 38 Barb. (N. Y.) 294. See Young 
v. Brush, 41 N. Y. 620; Price v. Dewhurst,4 M. H. & 
Cr. 76, 80; McCormick v. Sullivant, 10 Wheat. (U. 8.) 
192; Darby v. Mayer, 10 Wheat. (U. 8.) 465. 

27 Armstrong v. Lear, 12 Wheat. (U. 8.) 169. 

3 Ives v. Salisbury, 56 Vt. 565. 
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account of a local statute which would not 
affect its validity in another, is sufficient to 
pass title to lands in the latter State.” 

a. Of Personal Property.—A will of per- 
sonal property must be proved according to 


-the law of the last domicil of the testator.” 


Probate may be granted of a foreign will 
of personalty, executed in conformity to the 
lea domicilii, though not valid by the law of 
the State where offered for probate.*! Buta 
will of personal property, made in another 
jurisdiction, cannot be admitted to probate, 
unless shown to have been executed in accord- 
ance with the law of the domicil.” 

The will of a feme covert, executed in a 
foreign country, disposing of her personal 
property, may be admitted to probate, if valid, 
by the laws of her domicil.” It seems that 
a will of personal property, executed in a for- 
eign country by an alien, there resident, must 
be proved in accordance with the laws of such 
country though the testator be domiciled in 
the State at the time of his decease.* 

b. Of Real Property.—A title of real estate 
must be proved in the State where the land is 
situated, according to the law of that place.® 

Title of lands by devise can be acquired 
only under a will proved and recorded accord- 
ing to the laws of the State in which the 
lands lie. A probate in one State cannot af- 
fect the title to lands in another.” And under 
a statute permitting wills, made in other 
States, to be proved and recorded in the 
county and State where the land is situate, it 
must appear that the requisites of the stat- 
ute have been complied with to give validity 
and effect to such will.” In Indiana, a will 
made and recorded in another State according 
to the laws of such State, will pass lands in 
Indiana.* And a person taking title to land 


29 In re Lawrence, 3 Hal. Ch. (N. J.) 215. 

3% Flannery’s Will, 24 Pa. St. 502; Carey’s Appeal, 75 
Pa. St. 201. 

81 Isham v. Gibbons, 1 Bradf. (N. Y.) 69. 

%2Pretto’s Will, 4 Phila. (Pa.) 380; Flannery’s Will, 
24 Pa. St. 502. 

88 Stewart’s Will, 11 Paige Ch. (N. Y.) 398. 

% Robert’s Will, 8 Paige, Ch. (N. Y.) 446, 519; Da- 
vison’s Will, 1 Tuck. (N. Y.) 479. 

% Flannery’s Will, 24 Pa. St. 502; Carey’s Appeal, 75 
Pa. St. 201; Young v. Brush, 28 N. Y. 667; s.C., 18 
Abb. N. Y. Pr. 176, revers. s. c., 88 Barb. (N. Y.) 
294. See Young v. Brush, 41 N. Y. 620. 

% McCormick v. Sullivant, 10 Wheat. (U. S.) 192; 
Darby v. Mayer, 10 Wheat. (U. 8.) 465. 

7 Kerr v. Moon, 9 Wheat. (U. 8S.) 565. 

% O’Brien v. Woody, 4 McL. C. C. 75 





in Iowa, by virtue of a foreign will, secures a 
vested interest at the death of the testator, 
and may commence his action before probate 
of the will in Iowa.” 

3. Interpretation and Construction of Wills. 
—a. As to Interpretation of Words.—lIt isa 
general rule in the construction of wills, that 
the last domicil of the testator is to be re- 
sorted to in all questions of construction 
or interpretation.“ But where a will is 
made in one country, as to the meaning of the 
terms used, it is to be construed according 
to the law of that country, whether the judi- 
cial inquiry as to its meaning and interpreta- 
tion arise in that country, or in a foreign 
country." This rule, it has been said, does 
not require the adoption of foreign rules of 
evidence or of procedure, in the tribunal 
where the will is brought for a construction 
or interpretation.” 

Thus, the words ‘‘heir at law’’ in a be- 
quest of personalty, if the testator were dom- 
iciled in England, would pass the estate to his 
eldest son; if domiciled in Ohio or any of the 
States of a similar jurisprudence, it would 
convey the estate to all of his children.* 
And this is true, although the testator was 
a native of England.“ A Georgia court, in 
construing a devise of land in Georgia to the 
testator’s ‘‘own right heirs,’’ will hear proof 
that the testator lived in Pennsylvania and 
there made the will, and that under the 
laws of Pennsylvania brothers and sisters of 
the whole blood are preferred to those of the 
half blood, and will, from such proof, infer 
that the téstator’s use of the term was in the 
sense there attached to it.” If a question 


39 Otto v. Doty, 61 Lowa, 23. 

# Bascom v. Nichols, 1 Redf. (N. Y.) 340; Parsons v. 
Lyman, 20 N. Y. 103; Dannelli v. Dannelli, 4 Bush 
(Ky.), 61; Adams v. Norris, 23 How. (U. S.) 354; Pier- 
son v. Garnet, 2 Bro. Ch. 38; Enolin v. Wylie, 10 H. L. 
Cass. 1; Trotter v. Trotter, 4 Bligh(N. S.),502; Lanew- 


. ville v. Anderson, 2 Sw. & Tr. 26; s. c., 22 Eng. L. & 


Eq. 642; Stewart v. Garnett; 3 Sim. 398; Boyes v. Be- 
dale, 1 Hem. & M. 803; Yates v. Thompson, 1 Sh. & Mc 
L. 325; s. c.,3 Clark vy. Finn. 544; 1 Red. Will. (3d ed.) 
388; Whart. Conf. L. § 592. 

41 Trotter v. Trotter, 4 Bligh (N. S.) 502; Gordon v. 
Brown, 3 Hagg. 455, n.; 8.C.,3 Wils. & S. 407; ‘Price 
v. Dewhurst, 8 Sim. 279, 299. 

4 Adams v. Norris, 23 How. ( 64 U. S.) 354; 16 L. 
ed. 559; Yates v. Thompson, 3 Clark & Finn. 548; Di 
Sora v. Phillips, 10 H. L. Cass. 624. 

43 Harrison v. Nixon, 9 Pet. (U. 8.) 483. 

“ Harrison v. Nixon, supra; Anstruther v. Chal- 
mer,2Sim.1. See Nat. v. Coon, 10 Mo. 543. 

4 Guerard v. Guerard, 73 Ga. 506. 
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should arise as to whether the terms of the 
will include a bequest of real estate, or show 
an intention on the part of the testator to be- 
queath real estate as well as personal property, 
such question is to be determined according 
to the law of the place of his domicil where 
the will was made; and the same interpreta- 
tion must be put upon those terms in every 
other country which would be put upon them 
by the law of that domicil.“” What is deemed 
to be ‘‘real estate’’ in the sense as used in a 
will devising property, must be decided by 
the domicil of the testator.” 

It has been held that where the words of a 
will give a legacy, or create a trust in favor 
of a particular party, should the language 
used impart a wish or desire, it must be con- 
structed according to the law of the place 
where the will was made and the testator had 
his domicil.** Thus, legacies are deemed pay- 
able in the currency of, and according to the 
laws of the country where the will was 
made and the testator was domiciled.” The 
question whether by the terms of a foreign 
will a legatee takes an estate for life or 
in fee, is to be determined by the law 
of the place where the will was made 
and the testator domiciled, and not by the law 
of the place where the contoversy arises.” 
The same is true of a testator’s capacity to 
make a particular bequest of property.* 
Where a person to whom a legacy is given 
dies during the life-time of the testator, the 
question whether it is an ademption of the 
legacy or whether the legacy descends to the 
personal representative of the legatee, is to be 
decided by the law where the will was made 
and :the testator domiciled. Where a tes- 
tator, domiciled in one country, provides for 
the sale of his land in that country, and the 
application of the proceeds to charity in 
another country, the question of the validity 


# Enohin v. Wylie, 10 H. L. Cass. 1; s.c., 1 Sw. & 
Tr. 118; 1 De G. F. & J. 41. 

4 Stewart v. Garnett, 3 Sim. 398; 1 Redf. Will.(3d 
ed.) 383; Whart. Conf. Laws, § 593; Story, Conf. L. § 
479a. 

# Pierson v. Garnet, 2 Bro. Ch. 38. 

# Saunders v. Drake, 2 Atk. 465; Lansdowne v. Lans- 
downe, 2 Bligh, 60, 88, 89,95; Malcolm v. Martin, 3 Bro. 
Ch. 50; Pierson v. Garnet, 2 Bro. Ch. 39, 47: Wallis v. 
Brightwell, 2 P. Wm. 88. 

# Brown v. Brown, 4 Wils. & Sh. 28, 37. 

it Price v. Dewhurst, 8 Sim. 279, 299, 300, 301. 

% Boyes v. Bedale, 1 Hem. & M. 805; Anstruther 
v. Chalmer, 2 Sim.1; Thornton v. Curling, 2 Add. 
Ecc. 6, 10-25; 8. c., 8 Sim. 310. 





of such will is to be determined by the law of 
the country where he is domiciled and the 
land situated, not by the law of the country 
where to be applied to charity.” The law of 
the place of the actual domicil of the testator 
must govern in the construction and interpre- 
tation of a foreign will.‘ And it seems that 
where a will is made in one country and the 
testator afterwards removes to another coun 
try, where he acquires a domicil and dies 
there, such will, if not executed in accord- 
ance with the laws of that country will be in- 
valid, although executed according to the 
laws of the testator’s domicil at the time 
when it was made.” 

The legal operation and interpretation of a 
will is to be determined by the law as it ex- 
isted at the time of its execution; but the 
mode in which it should be submitted to the 
court and jury and the effect to be given to 
the testimony that accompanies it, depends 
upon the law of the forum at the time of the 
trial.” The law of the domicil of the tes- 
tator governs in the construction of a will dis- 
posing of real property, unless the testator 
had in view the law of the situs or use lan- 
guage necessarily referring to the usages 
and appropriate only to that situs.” It has 
been held in this country that in the construc- 
tion of a foreign will the foreign law will be 
presumed to be the same as the law of the 
forum, unless the contrary is proved.® It is 
held that the judgment of the court of the 
domicil of a testator at the time of his death, 
is binding upon all foreign courts as to ques- 
tions of succession and title to personal 
property, where the same questions between 
the same parties are in issue in the foreign 
court which have been decided by the court 
of the domicil.” 

53 Trustee of Baptist Association v. Smith, 3 Pet. (U. 
8S.) Appx. 501-503; s. c.,4 Wheat. (U. 8S.) 1; Curtis v. 
Hutton, 14 Ves. 537, 541. 

64 Harrison v. Nixon, 9 Pet. (U. 8.) 483, 504, 505; 
Anstruther v. Chalmer, 2 Sim. 1; Lanewville v. Ander- 
son, 2 Sw. & Tr. 24. 

55 Nat v. Coon, 10 Mo. 543; Desesbats v. Berquier, 1 
Binn. (Pa.) 336; s.c.,2 Am. Dec. 448; Pottinger v. 
Wightman, 3 Meriv. 68; Bremer v. Freeman, 10 Moore, 
P. C. 359. This doctrine is severely criticised by Sir 
R. Phillimore Priv. Int. L. IV, 628. 

56 Adams v. Norris, 23 How. (64 U. S.) 354; 16 L. ed. 
“2 Danelli v. Danelli, 4 Bush (Ky.), 62; Enolin y. Wy- 
lie, 10 H. L. Cas. 1; Trotter v. Trotter,3 Wils. & Sh. 
407; s. c., 4 Bligh (N. 8.), 502, 505. 


38 Sharp v. Sharp, 35 Ala. 574. 
5° Gordon v. Brown, 3 Hagg. 456; Crispin v. Doglioni, 








156 


THE CENTRAL LAW JOURNAL. 


No. 7 








1. Designatio Personarum.—Where the be- 
quest in a will designates a particular class or 
description of persons entitled to take under 
the designatio personarum is to be determined 
by the law of the place where the will is made 
and the testator is domiciled.® 

b. As to Effect of Particular Provisions.— 
It has been said that although the law of the 
testator’s domicil is of general application, 
yet when aid is asked from the court to en- 
force a provision which, by the law of the 
forum is forbidden, an exception is to be 
made.* Thus, in constructing wills, provis- 
ions for disinheritance will be restricted in 
those countries where a restricted disinherit- 
ance only is permitted; in constructing pro- 
visions creating trusts, entails, endowing ec- 
clesiastical corporations in mortmain, and 
providing for the perpetual accumulation, 
remainders of personalty, and substitutions, 
the court will be governed by the law of the 
forum, although no such law was in force at 
the place of the testator’s domicil.® 

A direction in a will for an accumulation of 
the income of real estate until the death of 
the last of twelve life annuitants, and that 
then the estate with the accumulated interest 
to be divided, is void as toreal estate in New 
York, although the direction may be valid in 
the State where the testator lived and made 
his will. Where a testator in his will exe- 
cutes a testamentary power according to the 
law of his domicil, it does not relate back to 
a will of a prior testator domiciled elsewhere 
conferring such power. “ 

c. Adjudications by Domiciliary Courts.— 
Adjudications by a foreign court, being the 
domiciliary court of the deceased testator, 
construing a will or passing upon the ques- 
tion of succession under the laws of such 
country, will be binding upon courts else- 
where.® 


8 L. T. (N. 8.) 514; 5s. c., 3Sw. & Tr. 96; 32 L. J. Prov. 
169. . 

® See Danelli v. Danelli, 4 Bush (Ky.), 61: Harrison 
v. Nixon, 9 Pet. (U. 8S.) 483, 604. 

61 Whart. Conf. L. § 598. 

62 Harper v. Stansbrough, 2 La. Ann. 377; Harper v. 
Lee, 2 J.a. Ann. 382; Mahorner v. Hooe,.9 Smed. & M. 
(Miss.) 247; 8s. c., 48 Am. Dec. 706; MelIntosh v. 
Townsend, 16 Ves. 330; Somerville v. Somerville.5 Ves. 
749; Breadalbane v. Shandor, 2 8S. & McL. 377; Attor- 
ney General v. Mill, 23 Russ. C. C. 328; s.c.,5 Bligh, 
593. 

® Hobson v. Hale, 95 N. Y. 588. 

# See Bingham’s Appeal, 64 Pa. St. 346; Tatnall v. 
Hankey, 2 Moore P. C. 342. 

6 In re Weaver,j36 L. J. Prob & Mat. 41; Crispin v. 





The rule that the decisions of the courts 
of one State are binding upon the courts of 
another State, in the administration of the 
laws of the first State, in respect to property 
subject thereto, is applied in the interpretation 
of the New York statutes,® and in defining 
the rights of devisees and obligee in the tes- 
tator’s bond to convey.” 


Doglioni, ¢ Jur. (N.S.) 653, aff'd L. R. 1 H. L. 304; 
Partington v. Attorney-General, L. R.4 H. L. 104, 107; 
Enolin v. Wylie, 10 H. L. Cas. 1. 

62N. Y. Rev. Stat. 64,§ 45. See, also, Knight v. 
Weatherwax, 7 Paige Ch. (N. Y.) 182. 

67 Haywood v. Davis, 81 N. C.8. 


LIABILITY OF PUBLIC OFFICERS IN OFFICIAL 
BONDS. 





HARSHMAN V. WINTERBOTTOM. 





Supreme Court of the United States, October 31, 1887. 


1. There is no breach of an official bond, where there 
is no violation of duty. 


2. An officer is liable for breach of official duty only 
to the person to whom the duty is owing. 


3. A collector of taxes in Missouri where county 
warrants are receivable in payment of county taxes, is 
not liable on his official bond, to a holder of the war- 
rants for the failure or refusal to receive such war- 
rants. 


Mr. Justice MILLER delivered the opinion of 
the court: 

This is an action brought in the circuit court of 
the United States for the eastern district of Mis- 
souri against John Winterbottom as principal, 
and the other defendants as sureties, on a bond 
given by Winterbottom to the State of Missouri as 
collector of the revenue of the county of Knox, in 
said State. No copy of the bond is found in the 
record, but the allegation of the petition in re- 
gard to the substance of it is ‘‘that on the 13th 
day of December, 1878, said Winterbottom as 
principal, and the other defendants as sureties, 
executed a bond whereby they acknowledged 
themselves to be held and firmly bound unto the 
State of Missouri in the sum of $100,000, for the 
payment of which they bound themselves, their 
heirs, executors, administrators; that said bond 
was conditioned that said Winterbottom should 
faithfully and punctually collect and pay over all 
State, county and other revenue for two years 
next ensuing the first day of March, 1879, and 
should in all things faithfully perform all the 
duties of the said office of collector according to 
law, and that said bond was, on the day last afore- 
said, approved by the said county court.” 

The petition also declares ‘that by law it was 
the duty of said Winterbottom, as such collector, 
to collect all county taxes of said county in 
money, except that he was authorized and re- 
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quired to receive any county warrants issued by 
said county, when presented to him by the legal 
holder thereof, in payment of any county tax ex- 
isting against said holder and accruing to said 
county; that he was not required or authorized to 
receive any such warrant from any other than the 
legal holder thereof. and not from such holder 
except in payment of a county tax assessed 
against him; that the legal holder of a county 
warrant is the person to whom the same is issued 
as payee, or to whom the same has been trans- 
ferred by one or more assignments in full; that by 
law all county warrants must be made payable to 
a person therein named, and no county warrant 
can be made payable to bearer, and any county 
warrant payable to bearer is null and void.” 

The petition also alleges that Harshman, for 
whose use the action is brought, was the owner of 
two county warrants—one for the sum of 
$3,315.05, and the other for the sum of $6,821.74— 
with interest, which he had presented to the 
treasurer of said county for payment, and it was 
refused because there was no money in the treas- 
ury out of which they could be paid. This fact 
was certified on the back of the warrants, which 
the treasurer entered in his registry of warrants 
as required by the statute of Missouri. This oc- 
curred on the 18th day of March, 1879, and the 
petition filed June 13, 1883. alleges that no part of 
said warrants has been paid, though demand had 
been made for said payment. It is then alleged 
that Winterbottom, intending to prevent any 
money coming into the treasury of the county, out 
of which these warrants could be paid, had, in the 
collection of the taxes. received other county 
warrants in payment, and had thus collected and 
given receipts to all the tax-payers for their 
taxes. This action of Winterbottom, he alleges, 
was an unlawful violation of his duty as collector 
of the county, and a breach of his official bond. 
He then describes with more minuteness the par- 
ticulars in which this conduct was a violation of 
his official duty, alleging that by the law the col- 
lector had no authority to receive any warrant in 
payment of taxes which was not originally issued 
to the man who offered it in such payment, or 
was regularly assigned to him, and that even such 
holder could only use it to pay his own taxes. 
The petition alleges a disregard of this provision 
of the law by the collector, who ‘‘did, during his 
said term of office, unlawfully and wrongfully re- 
ceive from divers and sundry persons, in payment 
of taxes of said county, divers and sundry war- 
rants of said county, the said persons not being 
the legal holders thereof, because the said war- 
rants were in no case payable to such persons, 
and were in no case transferred to such persons 
by assignment in full, and said persons not being 
entitled to pay the same in for taxes, because no 
taxes were assessed or existing against them; 
that said Winterbottom, upon receiving such war- 
rants, gave receipts discharging from further 
payment the persons against whom said taxes 
were so assessed and existing, to an amount equal 





in each case to the amount of warrants so re- 
ceived; that from the 18th day of March, 1879, to 
the Ist day of March, 1881, said Winterbottom 
collected all the county taxes of and in said 
county in warrants, as aforesaid, and not other- 
wise; that all the tax-payers of said county, from 
whom any county taxes were due during said 
period, have received from said Winterbottom full 
acquittances without the payment of any money, 
and without any payment except in warrants as 
aforesaid.” 

The petition then states **that the said Winter- 
bottom, as required by law, once in each month 
during the said period, made settlements to the 
clerk of said county court of the county taxes so 
collected by him, and delivered to the treasurer 
of said county the said warrants so received as 
aforesaid; that the said Winterbottom, as such 
collector, and the said treasurer, at various times 
during the years 1879, 1880, and 1881, made set- 
tlements of their official accounts, as required by 
law, with the said county court, and the said 
treasurer exhibited to the said court, and filed 
with the clerk of said court, all the county war- 
rants so received by the said collector, and by 
him delivered to the said treasurer, and the said 
county court accepted and approved the settle- 
ments of the said collector and the said treasurer, 
and approved the acts of the said collector in re- 
ceiving warrants in payment of taxes, as afore- 
said, and ratified and confirmed the release and 
discharge of said tax-payers from payment of 
their faxes, as aforesaid, so that the same cannot 
again be demanded of them.” 

To this petition there was a demurrer, which 
being sustained by the circuit court, judgment 
was rendered for the defendants. The assign- 
ments: of error relate to this action of the court in 
sustaining the demurrer. 

We are of opinion that the action of the court 
was right. While there are other reasons, per- 
haps, why this petition is insufficient to sustain 
the action, the two principal ones are—First, that 
the actual plaintiff, Harshman, for whose use this 
action was brought, shows no relation of con- 
tract or legal obligation between Winterbottom 
and himself on which he has a right to bring this 
suit; second, that the obligation of the defend- 
ants is to the State for the collection of State 
taxes, and to the county for the collection of the 
county taxes. There are no State taxes in the 
ease. The county taxes were collected and paid 
over to the county treasury in the class of current 
obligations of the county, which the law recog- 
nizes as valid payment of taxes; and the county 
court, to whom the obliyation of accounting for 
the taxes collected, or for failure to collect taxes, 
was due, has settled with Winterbottom, and ac- 
cepted its own warrants issued upon the treasurer 
as a full and satisfactory payment and discharge 
of that obligation. This formal accounting and 
settlement between the county court and the de- 
fendant, Winterbottom, as set out by the plaintiff 
himself in his own declaration, is one which the 
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county court undoubtedly had aright to make, 
and, in paying over these county warrants to the 
treasury of the county, and in receiving the ac- 
knowledgment of the county court that he was 
fully discharged from his obligations in that re- 
spect, he presents a defense to this action which 
nothing in the declaration removes or invalidates. 
He had a right to receive county warrants in pay- 
ment of taxes. The law in express terms declares 
it to be his duty to receive them. Whether they 
were received by him under the exact circum- 
stances which the law directs as to original own- 
ership or assignment to the party who presented 
them, were matters for which he might have been 
called to account by the county court, ard that 
body, in making the settlement with him, might 
possibly have had the power to reject warrants so 
received in making up the account; but inasmuch 
as they were actual obligations of the county, 
payable out of the county funds, and receivable 
in discharge of taxes, if properly tendered, the 
county court, which, by law, has full charge of all 
the financial operations of the county, could 
waive any such irregularity in the time and mode 
of presenting their own obligations, and credit 
the collector with them in the account. 


We are of opinion that this settlement with the 
county court is of itself a sufficient bar to the 
present action on the collector’s bond. If this 
were not so, and if, as the plaintiff’s counsel con- 
tends, the payment of these taxes by the county 
warrants thus irregularly presented is void, then 
the tax-payer himself is not discharged. He had 
no more right to tender the county warrants in 
payment of his taxes, under the circumstances 
mentioned in the petition, than the collector had 
to receive them. If the act is a void act as to the 
one, it is a void act as to the other; and the right 
of the plaintiff to sue the tax-payer is much 
clearer than his right to sue the collector, because 
the tax-payer owes his taxes yet, having never 
lawfully paid them, while the collector has settled 
his accounts with the authority which had a right 
to accept these county warrants and has been dis- 
charged from further obligation. If he can sue 
the collector on his official bond, and the sureties 
who are bound with him on that bond, why can 
he not sue the tax-payers? The obligation to 
pay taxes, and the obligation to pay the taxes 
when collected into the treasury, is the same, and 
bears exactly the same relation to the right of 
Harshman to get his money out of the county 
treasury. 

The truth is there 1s no contract or legal obliga- 
tion of the collector in that matter to Harshman. 
Harshman is a creditor of the county of Knox. He 
has no more right to interfere between that county 
and its collector as to the manner in which that 
official shall discharge his duties, except, perhaps, 
in case of fraud or conspiracy, or by way of 
mandamus, then he would have asa creditor of any 
individual to interfere between him and his 
debtors. Where such things are permitted at all, 
it is by way of a garnishee process or attachment, 





which is regulated by statute, or by a bill in 
chancery. The proceeding here has nothing of 
that character. The want of privity between 
Harshman and the obligors in the bond on which 
they are sued is established by the decision of this 
court in Bank v. Ward, 100 U. S. 202. It does not 
appear that if all the taxes had been paid in 
money which the plaintiff alleges were erroneously 
paid in warrants, that when that money was paid 
into the treasury, the relator would have been 
entitled to any of it. The discretion of the county 
court, and indeed its obligation to provide for the 
current necessities of the county, could not be 
interfered with by any one to direct the payment 
of this money to that particular debt. We do not 
see, therefore, that he was damaged, certainly not 
damaged in a manner which the law can recognize, 
by the collection of these taxes in warrants instead 
of money. East St. Louis v. Zebley, 110 U. S. 
321, 4S. C. Rep. 21; Clay Co. v. McAleer, 115 U. 
S. 616, 6 S. C. Rep. 199. 

The judgment of the circuit court for the Eastern 
district of Missouri is affirmed. 


Nore.—The case of National Savings Bank v. Ward,! 
referred to in the principal case upon the want of 
privity of contract, is an extremely important one, es- 
pecially to money loaners and abstractors of title. 

In this case, one Chapman desired to borrow some 
money upon certain real estate then owned by him 
or which he pretended to own. He applied to the 
bank and was there informed that he could get the 
money if the title was clear and the land unincum- 
bered. Chapman then procured Ward to investigate 
the title, and upon such investigation Ward furnished 
Chapman a certificate as follows: “Lot 55 in Chap- 
man’s subdivision of lots, in square 364. The title of 
Leonard S. Chapman to the above lot is good and the 
lot is unincumbered. U. H. Ward.’? The bank re- 
lying upon the certificate loaned Chapman the money. 
It appeared, however, that Chapman did not own the 
property; that there was a deed from him, properly 
executed and recorded at the time the examination 
was made, but which was overlooked by Ward in his 
investigation, and the loan was practically worthless. 
The bank sued Ward for the loss thus sustained. 

The court, Justice Clifford, announces a number of 
important propositions, among which are the follow- 
ing: “When there is neither fraud, falsehood nor col- 
lusion, the obligation of the attorney to exercise rea- 
sonable care and skill in the performance of the desig- 
nated service, is to the client and not to athird person; 
the rule being that the attorney, when no such wrong- 
ful elements exist, is not liable for want of reasonable 
eare and skill at the suit of any one between whom 
and himself the relation of attorney and client does 
not in some manner exist. 

“Cases where panel and collusion are alleged and 
proved, constitute a well recognized exception to the 
general rule; but where the cause of action consists 
merely in the charge of the want of reasonable care 
and skill in the performance of a professional duty, 
the attorney is only liable to his client. 

“Actions of negligence, where the act of negligence 
imputed is one immediately dangerous to the lives of 
others, stands on a different footing, and the rule in 
such cases is that the wrong-doer may be tiable to the 


1100 U. 8. 195. 
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injured party, whether there be any privity of contract 
between them or not. 

“But when the wrongful act is not of a dangerous 
character, and was not performed pursuant to a legal 
duty, the negligent party is liable in general only to 
the person with whom he contracted, and upon the 
ground that negligence is a breach of the contract. 
Decided cases in great numbers fully sustain these 
several propositions. None of these, however, give 
any support to such an action where it appears, as in 
the case, that the plaintiffs never employed the de- 
fendant to investigate the title or make the report, and 
that he mever performed any such service at their re- 
quest or in their behalf. Instead of that he was em- 
ployed by the claimant of the lot, and was paid for his 
services by his employer.”’ 

The case of The State Travelers Insurance Company 
v. Harris,? is one somewhat similar to the principal 
ease. There it was held that an officer is liable fora 
breach of official duty only to the person to whom the 
duty is owing, and that a mortgagee cannot maintain 
a suit upon a county treasurer’s bond for failure to 
make taxes of the mortgagor out of his personal prop- 
erty. In the opinion, Elliott, J., says: The controll- 
ing question in this case is: Can a mortgagee maintain 
an action on the official bond of a county treasurer for 
the failure of that officer to make taxes assessed 
against the mortgagor out of personal property owned 
and held by him within the county?” 

The failure of the treasurer to levy on personal 
property does work some injury to the mortgagee, for 
it adds to the burdens borne by the mortgaged land, 
and thus lessens the value of the security; but while 
this is true, itis also true that injury is indirect and re- 
mote. It is not enough in any case for the plaintiff, 
who seeks to recover for an injury caused by the neg- 
ligence of another, to show simply injury and negli- 
gence; he must also show that there was a breach of 
duty owning to him. 

This general rule applies with peculiar force to per- 
sons who sue for injuries caused by official miscon- 
duct. It is not every person who sustains an injury 
from the negligence of a public officer that can main- 
tain an action on the officer’s bond. 

In general, a public officer is only liable to the per- 
son to whom the particular duty is owing, and the 
ruling questions in all cases of the kinds is as to 
whether the plaintiff shows the breach of the particu- 
lar duty owing to him. It is not sufficient to show a 
general public duty, or a duty to some other person 
directly interested.’’ 

Judge Cooley says: “But the sheriff can only be 
liable to the person to whom the particular duty was 
owing, the party to whom he is bound by the duty of 
his office.””> In another elementary treatise it is said: 
“Tt is a general rule that wherever an action is 
brought for the breach of a duty imposed by statute, 
the party bringing it must show that he has an inter- 
est in the performance of the duty, and that the duty 
was imposed for his benefit.’ 4 

In Harrington v. Ward, it was said: ‘‘No action 
lies against the sheriff, either for his own default or 
for that of his deputy, but at the suit of one to whom 
the sheriff is bound by the duty of his office. In rela- 
tion to a suit pending, whether in the service of the 
original writ, the execution, or any intermediate pro- 
cess, he is answerable to none but the plaintiff or the 


2 89 Ind. 363. 

3 Cooley on Torts, 394, n. 1. 

4 Shearman & Redf. on Neg. § 174. 
59 Mass. 251. 





defendant in such suit.” The same principle is laid 
down in Compton v. Pruitt,6 Gardner v. Heart,’ Bank 
of Rome v. Mott.’ In the last case cited, Cowen, 
Judge, said: “The law cannot, in such cases, look 
beyond the proximate mischief resulting to a vested 
right, and do no more than redress that mischief at 
the suit of the person immediately wronged.” 

The case of Strong v. Campbell, is an instructive 
one. It appeared in that case that a statute provided 
for the publication of the list of uncalled-for letters, 
and that it should be made in the newspaper having 
the largest circulation in the town. Plaintiffs were 
publishers of such a paper; the publication list was 
denied them and it was held they could not maintain 
any action, the court saying: “To give a right of ac- 
tion for such a cause the plaintiff must show that the 
defendant owed the duty to him personally. Whenever 
an action is brought for the breach of duty imposed 
by statute, the party bringing the action must show 
that he had an interest in the performance of the duty, 
and that the duty was imposed for his benefit.” 

In Wen v. Brown,! a notary public had made a false 
certificate to a deed, and it was held that no one but 
the party to the original deed could maintain an ac- 
tion. So, where a recorder gives an erroneous certifi- 
cate, an action can be maintained only by the person 
to whom it was given. 

Builders of public works are answerable only to 
their employees for want of skill and care in the exe- 
cution of their contracts.!2. A railway company is not 
liable to. an interloper for injuries resulting from neg- 
ligence.18 

In Dale v. Grant,'4 it was held that an action would 
not lie in favor of a customer against a wrong-doer 
who stopped the machinery of a manufactory and 
prevented the manufacturer from performing a con- 
tract, and thereby caused the loss tothe plaintiff, to 
whom the manufacturer had agreed to furnish the 
goods. The court said: “But the law does not at- 
tempt to give full reparation to all parties injured by 
a wrong committed. If this were so, all parties hold- 
ing contracts, if such exist, under the plaintiffs, and 
who may have been injuriously affected by the con- 
duct of the defendants, would be entitled toa suit. 
It is only the proximate injury that the law endeavors 
to compensate; the more remote comes under the 
head of damnum absque injuria.”’ 

There is no breach of an official bond where there is 
no violation of duty.!6 

In the case of City of Harrisonville v. Porter, the 
defendant (Porter) was elected marshal of the village 
of Harrisonville, and as such marshal executed a bond 
upon which suit was brought with the other defend- 
ants as sureties, conditioned that he should discharge 
all the duties of said office * * * and faithfully 
and punctually pay over to the proper persons and 
said city of Harrisonville all moneys and effects to 


6 88 Ind. 171. 

73 Denio, 232. 

817 Wend. 554. 

911 Barb. 135. 

10 2 Bond, U. 8. C. C. 267. 

ll Houseman Vv. Girard, 8} Pa. St. 252; Wood v. Ruland, 
10 Mo. 143. 

12 Mayor, etc. v. Cunliff, 2 N. Y. 165; Pickard v. Smith, 
10 B. Sr. (N. 8.) 470; Castle v. Parker, 18 L. T. Rep. (N.8.) 
367. 

18 Lary v. Cleveland, etc. h.Co., 78 Ind. 323; Everhart 
v. Terre Haute, etc. R. Co., 78 Ind. 292. 

145 Vroom (N. J.), 142. 

15 See Loop v. Litchfield, 42 N. Y. 351; Anthony vy. Slaid 
11 Mete. 290, 

16 Turpin v. McKee, 7 Dana (Ky.), 301. 
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them belonging. By the city charter, the marshal is 
made ex officio collector, and is required to give bond 
as such collector and also bond as marshal. It does 
not appear that he ever gave bond as collector. The 
suit was for the recovery of a large amount of fines 
and taxes collected, and for which he failed to ac- 
eount, and for which judgment was rendered on saia 
bond against him and his sureties. It was held that 
the conditions of the bonds sued upon related to the 
duties imposed upon the marshal as such and not to 
his duties as collector.” 

Negligence has been very aptly defined to be a 
breach of duty, unintentional and proximately pro- 
ducing injury to another possessing equal rights.!8 

The plaintiff must show what the duty. was and how 
it was broken. It is not sufficient that a careless act 
has been done by the defendant by which the plaintiff 
has sustained loss. The liability for an omission to 
do something depends entirely on the extent to which 
a duty is imposed to cause that thing to be done. It 
eannot be predicated of any particular act that it is 
per se negligent; it is only so because it is a breach of 
duty, so that an act done by one man may be negli- 
gent, which, done by another, would not be so be- 
eause he had no duty in respect to it.!9 : 

It will thus be seen from the authorities that the de- 
eision in the principal case is in accordance with the 
rules of law almost unanimously adopted.” 


17 16 Cent. L J. 96 (S. C. Mo., 1883) ; 19 Jd. 155 (Mass, 1884) 

18 Smith on Neg. |. 

19 Smith on Neg. 2. 

20 See 15 Cent. L. J. 351-878:19 Id. 155; 16 Id. %6; 21 Td. 
312, annotated case. 
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LIABILITY FOR INJURIES CAUSED ON SUN- 
LDAY— HIGHWAYS — TOWNSHIPS — NEGLI- 
GENCE. 





SHARP V. TOWNSHIP OF EVERGREEN. 





Supreme Court of Michigan, November 3, 1887. 


Highways — Defects — Line Road — Liability of 
Township.—Under the statute law of Michigan, the 
charge of keeping in repair public highways is placed 
upon the townships through which they pass and such 
townships are liable for injuries occurring by reason 
of their negligence in the discharge of this duty. Un- 
der How. St. § 1445, it is the duty of townships, be- 
tween which a public highway runs, to apportion a 
part of the highway to each of them and each town- 
ship is liable for any consequences of their negligence 
or misfeasance in keeping that portion of the road in 
proper order ard repair. Plaintiff driving on Sunday 
on lawful business was injured by reason of the un- 
safe and dangerous condition of that part of the pub- 
lie road which had been assigned to defendant’s town- 
sbip and which it was its duty to keep in proper order 
and repair: Held, that he was entitled to recover 
damages for the injuries which he had suffered by 
reason of the negligence of the defendant in the dis- 
charge of this duty. 


SHERWOOD, J., delivered the opinion of the 
eourt: 

The State road running from [onia to Houghton 
lake was built by the State under Act No. 117 of 
the Laws of 1859, p. 310. [t runs north and south 





ou the line between the townships of Evergreen 








and Sidney, in the county of Montcalm. Evergreen 
lies on the east, and Sidney on the west, side of 
the road. The plaintiff is the wife of James Sharp, 
and they reside in the city of Stanton. Mr. Sharp 
owned a farm in the town of Bushnell, about eight 
miles from Stanton, and on Sunday the eighth day 
of July, 1883, Mrs. Sharp rode out to their farm 
with her husband, in the morning, and on return- 
ing in the afternoon came over the road in ques- 
tion, and at a point about two miles south of 
Stanton they descended asand hill in the highway, 
where the road had been raised to the height of 
15 feet, and left about 16 feet wide, unprotected 
on either side by any railings or other structure to 
prevent persons or teams from going off the bank 
at the sides in case of accident. When about half 
way down the hill, the horse after which the 
plaintiff and her husband and child were riding 
shied to the west side of the track, which was 
planked at this point, and, becoming unmanage- 
able, went off the embankment, carrying with 
him and the buggy the plaintiff, her busband and 
child, seriously injuring Mrs. Sharp, and disabling 
her from performing any kind of hbor, and en- 
tailing upon her much pain and suffering. It is 
for this injury she brings her suit against the de- 
fendant, under Act No. 214, Laws of 1879, and 
amendments thereto made in Act No. 244, Laws 
of 1885, counting upon the negligence of the de- 
fendant in not providing proper safeguards at said 
embankment to prevent persons and horses from 
being precipitated down the precipice. The de- 
fendant pleaded the general issue. A trial was 
had in the Montcalm circuit, which resulted in a 
verdict and judgment for the plaintiff for $1,500. 
The defendant brings error. 

At the close of the trial counsel for the defend- 
ant asked the court to charge the jury as follows: 

(1) **There is no evidence in the case which 
shows the township was under any legal obliga- 
tion to keep the road in repair at the place where 
the accident occurred, and your verdict should be 
for the defendant. (2) The undisputed evidence 
shows that the road at the place where the injury 
occurred was a State road not within the jurisdic- 
tion and control of defendant, therefore, your 
verdict should be for defendant. (3) The plaint- 
iff avers in his declaration that there was no rail- 
ing or other protection provided at any time to 
prevent horses or teams from running off from 
said plank road on the west side thereof, and that’ 
it was the duty of defendant to have built and 
maintained a railing or guard at the place where 
the accident occurred; but the road was as the 
State built it, so far as the railing is concerned, 
and we have no statut@ which imposes any duty 
on townships to complete State roads, and defend- 
ant was not in fault for leaving the road in ques- 
tion without a railing at the place named in the 
declaration, and your verdict should be for the 
defendant. (4) If you find the injury to plaintiff 
occurred in part because of the road not having a 
railing, and in part because of the careless driving 
of a blind horse, plaintiff cannot recover. And in 
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considering this question of contributory negli- 
gence you should find that greater care should be 
used in driving a blind horse than one that is not 
blind. (5) Plaintiff testified that sbe had been to 
see her daughter regarding threshing; that she 
went on Sunday, and was returning on Sunday, 
the day of the accident. She was not, then, under 
the terms of our statute, which forbids any one 
performing any labor, business, or work on Sun- 
day, entitled to recover for any damages she sus- 
tained while engaged in violating our Sunday 
laws, which are intended to promote morality, 
and to keep people from engaging in any work 
other than work of necessity or charity, and your 
verdict should be for defendant. (6) The burden 
of proof is on the plaintiff to show that the acci- 
dent did not occur on account of careless driving, 
and if you find in this point the evidence equally 
balanced, your verdict should be for defendant.” 

The court refused to charge as requested in 
numbers two, three and five, and counsel for de- 
fendant excepted to these several rulings. These 
requests and the rulings thereon raise all the ques- 
tions presented in the case. Upon these rulings 
also depended the questions upon the admissibility 
of testimony. 

From the record it appears that the place where 
the plaintiff was injured was in the highway. and 
in the township of Sidney, but it still further 
appears that, under a verbal agreement made by 
the commissioners of the two townships, after the 
road was laid out and built, it was arranged that 
the township of Evergreen should keep that por- 
tion of said road where the accident occurred in 
repair, and the defendant’s commissioner took 
possession of the same for that purpose more than 
20 years since, and that from that time to the 
present the township and its commissioners have 
kept that portion assigned to it in the division in 
repair. That in the division made by the com- 
missioners of the two townships each township 
was assigned alternate miles across the end of the 
township for c:fre and repairs. This division of 
the highway, although not recorded, has always 
been acted upon, it would appear, by the town- 
ships. How. Stat. § 1307. requires such division 
to be made of town-line roads for the purpose of 
care and repairs. Section 11 of the Laws of 1859, 
provides that no moneys of the State shall be used 
in the construction of State roads. except that 
derived from the sale of swamp land-. 

The following is the section of the statute re- 
ferred to. requiring division of the road to be 
made and kept in repair, and the township’s lia- 
bility therefor, upon township lines: ‘-Whenever 
a line road shall have been laid out and established 
pursuant to the last two precedings sections, the 
officers or authority having jurisdiction in the 
premises shall forthwith jointly determine as to 
the time when the same shall be opened and im- 
proved, and shall at the same time determine and 
allot what portion shall be opened, improved and 
maintained by either of such townships or munici- 
palities; and such township or municipality shall 





have all the rights, and be subject to all the lia- 
bilities, in relation to the part of such road so 
allotted, as if the same was located wholly in such 
townsbip or municipality, and the damages which 
may be assessed in any case, together with the 
costs and expenses of the proceedings, shall be 
apportioned by the joint action of such authorities 
to, and paid by, the townships or municipal cor- 
porations on the line between which said line road 
may be located, in proportion to the benefit to be 
derived therefrom by such townships or municipal 
corporations.** The other two sections refer to 
the laying out of highways upon the line between 
townships by the town authorities. 

In 1836 the legislature of our State placed all 
State roads under the control, care and supervision 
of the commissioner of highways in the several 
townships. The statute reads as follows: ‘All 
State roads, which are now or may hereafter be 
laid out in this State, shall be under the care of 
the commissioners of highways of the several 
townships through which the same shall pass, and 
subject to be by them opened and kept in repair 
in the same manner as townships roads, but such 
State roads shall be altered or discontinued only 
by the boards of supervisors of the counties in 
which they may be situated.”* See § 1521. How. 
Stat. Section 1445, How. Stat., makes it the duty 
of townships to keep in good repair, so that they 
shall be safe and convenient for public travel at 
all times, all public highways, streets, bridges. 
cross-walks and culverts, that are within their 
jurisdiction, and under their care and control. 
And § 1442, provides that. ‘Any person or persons 
sustaining bodily injury upon any of the public 
highways or streets in this State, by reason of 
neglect to keep such public highways or streets, 
and all bridges, cross-walks and culverts on the 
same, in good repair, and in a condition reasonably 
safe and fit for travel, by the township, village, 
city or corporation, whose corporate authority 
extends over such public highway, street, bridge, 
cross-walk or culvert, and whose duty it isto keep 
the same in good repair, such ownship, village. 
city or corporation, sball be liable to, and shall 
pay to the person or persons so injured or disabled, 
just damages, to be recovered in an action of tres- 
pass on the case, before any court of competent 
jurisdiction.” 

Under the facts above stated, and the several 
statutes cited, the plaintiff claims it was the duty 
of the township of Evergreen to keep the road 
where she was injured in repair, and properly 
protected, so as to prevent such accidents aud in- 
jury as overtook the plaintiff when she was 
precipitated down the embankment and injured. 
The defendant claims that these several statutes 
impose no duty to keep the State road in repair by 
said township, and have no application to a line 
road laid out and built by the State. 

The verdict of the jury has settled the question 
of negligence of the parties in favor of the plaint- 
iff, but if the statutes do not apply to State roads, 
the plaintiff cannot recover. I think. however. 
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that a fair and reasonable construction of these 
several statutes places the said line road under 
the jurisdiction of the townships between which 
it passes, and, under the testimony, that portion 
of the road where the plaintiff received her injury, 
ander the jurisdiction of the township of Ever- 
green, and its care and control under its com- 
missioner; and that said township is liable to this 
plaintiff for any injury she may have received, 
without her fault, in consequence of the neglect 
of said township or its commissioner to keep the 
same in good repair; and whether it did or not, 
the determination of the jury upon that subject 
was final. There is no other question needing 
consideration in this case. 

The plaintiff had the right to travel on this 
town-line road on Sunday, as well as upon any 
other day, for any lawful purpose, and the duty 
of the township, in case of injury through its 
neglect to persons or property, is the same on that 
day, under such circumstances, as on any other, 
under the statute. 

The judgment must be affirmed. 





Nore.—In Massachusetts and some of the other 
States, under statutes prohibiting labor and all secular 
employment upon the Sabbath, it is held that no re- 
eovery can be had of a railway company for an injury 
received by a passenger, or by an employee who is in- 
jured while engaged in running cars.! 

Before the enactment of Massachusetts Stat. 1884, 
eh. 37, a locomotive engineer injured on Sunday in the 
performance of his ordinary duties could not recover 
of the corporation, nor did he show himself to have 
been engaged in a labor of necessity or charity by 
showing merely that there was live stock on the train 
for which there were no conveniencies for feeding and 
watering at the point of the departure of the train.? 
In Day v. Highland St. Ry. Co.,? it was held that a 
conductor of a street railway car, performing his 
ordinary duties on Sunday, was both “laboring” and 
“traveling,” and could maintain no action for injuries 
by collision with a car of another company while so 
employed. If one sailing for pleasure in his yacht on 
Sunday he can recover no damages from the owners 
of a steamboat which negligently runs him down, un- 
less the collision was caused by the wantonness and 
malice of those in charge of the steamboat,‘ although 
a person may lawfully travel on the Lord’s day for the 
purpose of attending a funeral, and is not obliged to 
return by the shortest route, yet if, after the funeral is 
over, to enable a friend with him to make a social call, 
he departs from the ordinary course of the return 
route, and after such departure is injured by a defect 
in a highway, he cannot maintain an action therefor 
against the town board to keep the highway in repair.5 
While there is a conflict in decided cases, the doctrine 
that one cannot recover for injuries received on Sunday, 
is generally repudiated in most of the States, and the 
eurrent of authorities seem to be in harmony with the 
principal case.é 


1 Wood’s Railway Law, p. 1245; Day v. Highland St. R. 
Co., 91 Mass. 407; Bosworth v. Somerville, 128 Mass. 594; 
8. C., 35 Am. Rep. 399; Stanton v. Metropolitan R. Co., 14 
Allen, 435; Smith v. Boston, etc. R. Co., 120 Mass. 490; s. 
c., 21 Am. Rep. 538; Lyons v. Desotelle, 124 Jd. 387; 
Bucher V. Fitsburg R. Co., 131 /d. 156; s. c.,41 Am. Rep. 
216. 

2 Read v. Boston, etc. RK. Co., 140 Mass. 199. 

} 135 Mass. 113; s. C., 46 Am. Rep. 447. 








In Platz v. Cahoes,’ it was held that the fact that the 
plaintiff was traveling at the time of the accident on 
Sunday in violation of the statute, was no defense to 
an action against the cityfortheinjury. Danforth, J., 
said: ‘The courts are required to construe a penal 
statute strictly, and having before him for judgment 
an alleged violation of the Sunday law, Lord Mansfield 
said: ‘Ifthe act of parliment gives authority to levy 
but one penalty, there is an end to the question, for 
there is no penalty at common law.’8 In Carrol v. 
Staten Island R.-R. Co.,9 an action by a passenger 
against a carrier for injuries, it was held that the fact 
that the plaintiff was, at the time, traveling contrary 
to the statute, was no defense to theaction. The policy 
of the statute and its limitations were then considered, 
and the court refused to add to the penalty imposed 
by a forfeiture of the right to indemnity for an injury 
resulting from the defendant’s negligence. The Sunday 
law received «a similar construction in Philadelphia, 
etc. R. Co. v. Philadelphia, etc. Steamboat Co.,! the 
court holding that the offender (the plaintiff) in the ac- 
tion was liable to the fine or penalty imposed thereby 
and nothing more, saying: ‘We do not feel justified, 
therefore, on any principles of justice, equity, or of 
public policy, in inflicting an additional penalty of 
$7,000 on the libelants, by way of set-off, because their 
servants may have been subject to a penalty of twenty 
shillings each for a breach of the statute.’!! 

At common law the act was not unlawful and the 
plaintiff was still under its protection, and may resort 
to it against a wrong-doer by whose act she was in- 
jured.!2 

One injured while traveling on Sunday through the 
negligence of another, is not required to show, in 
order to recover damages, that he was engaged in a 
work of necessity at the time of the accident.3 One 
traveling upon a public street on Sunday, neither from 
necessity nor charity, nor for any purpose permitted 
by law, may recover damages from the city for an in- 
jury resulting from an obstruction caused by the 
omission of a duty on the part of the city.4 The fact 
that a person was traveling on Sunday does not affect 
his right to recover for an injury received on a street 
railway.5 A person traveling on the Lord’s day to 
visit a sick sister and one who desires him at his re- 
quest, are traveling for charity and may recover for 


4 Wallace v. Merrimack River, etc. Cd., 134 Mass. 95; 8. 
c., 45 Am. Rep. 301. 

5 Davis v. Somerville, 128 Mass. 594; Holt v. Green, 73 
Pa. St. 198; Swan v. Scott, 11 Serg. & R. 164; Thomas v. 
Brady, 10 Pa. St. 170; Scott v. Duffy, 14 Pa. St. 20; Johnson 
v. Irasburgh, 47 Vt. 28; Halcomb v. Dauby, 51 Jd. 428; 
Bosworth v. Swancy, 10 Met. (Mass.) 333; Jones v. Ando- 
ver, 10 Allen, 18; Smith v. Boston, etc. R.Co., 120 Mass. 
490. > 

6 Dutton v. Weare, 17 N. H. 34; Hamilton v. Goding, 56 
Me. 419; Armiston v. Toler, 11 Wheat. 258; Daniels v. 
Clegg, 28 Mich. 32; Stewart v. Machias Port, 48 Me. 477; 
Morton v. Gloster, 46 Me. 521; Philadelphia, etc. R. Co. v. 
Philadelphia, etc. Co., 23 How. (U. 8.) 209; Nagle v. 
Brown, 37 Ohio St. 7; David v. Portland, 67 Me. 116: 
Platz v. Cohoes, 89 N. Y. 219; Mohney v. Cook, 2% Penn. 
342; Morris v. Litchfield, 35 N. H. 271. 

7 89 .N. Y. 219. 

8 Cupps v. Durden, Cowp. 640. 

956 N. Y. 126; 17 Am. Rep. 221. 

10 23 How. (U. 8.) 209. 

il Baldwin v. Barry, 12 R. 1. 392. 

12 Steele v. Burkhardt, 104 Mass. 59; Welch v. Wesson, 
6 Gray, 505; Norris v. Litchfield, 35 N. H. 271; Shmid v 
Humphrey, 48 Iowa, 652; s. C., 30 Am. Rep. 414. 

13 Black v. City of Lewiston (Idaho), 13 Pac. Rep. 80. 

l4 Platz v. Cohoes, 89 N. Y. 219. 

144 Knowlton v. Milwaukee, etc. R. Co., 5) Wis. 278. 
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injuries caused by « defect in the highway.6 Under 
New Jersey Rev. Stat. p. 127, prohibiting Sunday 
traveling save for necessity or charity, with the proviso 
that a railway company may run one train a day each 
way “for the accommodation of citizens of the State:” 
Held, that a passenger on such train, though not 
traveling for necessity, could recover for the negli- 
gence of the company.!” A party who erects an ob- 
struction in a navigable stream, and thereby occasions 
an injury to another, cannot, in an action for such in- 
jury, set up as a defense that the plaintiff was unlaw- 
fully engaged in woridly employment on Sunday when 
the injury occurred.’ In Opsahe v. Judd,! an action 
for the death of a passenger on defendant’s steamboat 
through their negligence, it was held that the fact that 
the accident causing death took place on Sunday, 
while the defendants were violating the law in carrying 
passengers, was not a defense, on the ground that the 
testate was particeps crimines. So one who receives 
injuries while working on Sunday in violation of the 
Sunday laws, is not precluded by that fact alone from 
recovery.” 

In Philadelphia, etc. R. Co. v. Lehman,?! under the 
Maryland statute, which forbids all persons to **work 
or to do any bodily labor on the Lord’s day, commonly 
called Sunday,” and provides that, no person shall 
command or willingly suffer any of his servants to do 
any manner of work or labor on that day—works of 
necessity and charity always excepted—and prescribes 
a small penalty for breach of the statute, in an action 
to recover damages for delay in transporting cattle 
which were delivered to the defendant railroad com- 
pany, a common carrier by a connecting line, for trans- 
portation, it appeared that the defendant had arrange- 
ments with the connecting line for the immediate 
transportation of cattle received on Sunday. Upon 
demurrer to the complaint, it was held that the Sunday 
statute had no application to the case; that according 
to the principles of the common law, applicable to 
common carriers, the defendant having accepted the 


- stock, to be transported over its road in the usual 


course of transit, it at once became its duty to forward 
the same without unnecessary delay; that its object 
was to carry according to its public profession and the 
conveniences at its command, if injury were sustained 
by reason of any neglect of this duty or other wrongful 
act in the carrying and delivery of the cattle, the fact 
of their having been received to be carried, or having 
been carried on Sunday, could afford no excuse to de- 
fendant or exoneration from liability.22 And under the 
Nebraska statute, which prohibits common labor on 
Sunday, but permits a railroad company to run neces- 
sary trains, it is held that a section hand working on 
that day to put the track in possible condition for such 
train, may recover for injuries received through the 
negligence of the company.” D. M. MICKEY. 


16 Cowan V. Boston, 136 Mass. 384. 
17 Smith v. New York, etc. R. Co., 46 N. J. L. 7. : 
18 Mohney v. Cook, 26 Penn. 342; Norris v. Litchfield, 35 
. 271; Sutton v, Wauwatosa, 29 Wis. 21. 
19 30 Minn. 136. 
2 Railway Co. v. Frawley (Ind.), — N. E. Rep. 594. 
21 56 Md. 209, 
22 Johnson v. Midland R. Co.,4 Exch. 367; Powhatan, 
etc. Co. v. Railroad Co., 24 How. (U.S.) 247; Flagg v. Mill- 
burg, 4 Cush. 243; Philadelphia, etc. R. Uo. v. Seam, etc. 
Co., 23 How. (U. 8S.) 209; Mahoney v. Cook, 26 Pa. St. 342; 
_utton v. Wauwatosa, 29 Wis. 21. 

2 Jonson v. Railroad Co., 26 N. W. Rep. 347. 
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1. ABATEMENT—NoOn -joinder. A plea in abatement 
which alleges the non-joinder of a party who was in 
full life when the action Was commenced is properly 
met by evidence that he was dead at the time of the 
trial.—Groot v. Agens, N. Y. Ct. App., Oct. 25, 1887; 14 N. 
E. Rep. 497. 

2. AGENT—Contracts—Ratification. Where an un- 
authorized agent had made a lease, under which the 
lessee expended labor and money for one hundred 
days after the president and secretary of the principal, 
a corporation, knew thefeof, and for sixty days of that 
time the lessee had a letter from the principal’s au- 
thorized agent which implied that the corporation had 
sanctioned the lease: Held, that the lessee was entitled 
to recover for a breach of the lease.—Hoosac, etc. Co. v 
Donat, 8. C. Colo., Dec. 7, 1887; 16 Pac. Rep. 157. 

3. APPEAL—Amending Record—Motion. Where a 
motion to amend a record is strongly sustained by an 
affidavit, the action of the court in overruling the mo- 
tion will be presumed to have been sustained by the 
evidence, in the absence of a contrary showing.—State 
v. Drosky,8. C. Iowa, Dec. 16, 1887; 35 N. W. Rep. 586. 

4. APPEAL—Bond—Dismissal. A motion to dismiss 
an appeal for failure to file the bond in time does not 
require twenty days’ notice, under North Carolina law. 
—Bowen v. For, 8. C. N. Car., Dec. 20, 1887; 48. E. Rep. 
20’. 

5. APPEAL—Charge to Jury—Evidence. Objections 
to the charge given, or to the refusal of instructions, 
will not be considered when the bill of exceptions does 
not show their materiality.—New York, etc. R. Co. v. Mad- 
ison, U. 8. 8. C., Dee, 5, 1887; 8S. C. Rep. 246. 
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6. APPEAL—Docketing—Dismissal — Waiver. An 
appearance to dismiss an appeal for not docketing the 
case in the supreme court is no waiver of the lack of a 
citation.— Radford v. Folsom, U. 8. 8. C., Dec. 19, 1887; 8S. 
Cc. Rep. 334. 

7. APPEAL—Errors—Presumption.—One who claims 
an error to ‘have been without prejudice must show it 
to be so, the presumption being to the contrary.— 
McCormick, etc. Co. v. Jacobson, 8. C. lowu, Dee. 17, 1887; 
35 N. W. Rep. 627. 

8. APPEAL— Evidence — Instructions. When the 
record on appeal does not contain the evidence, and 
the instructions are correct in law, it will be presumed 
they were sustained by the evidence.—State v. Broad- 
well, 8. C. lowa, Dec. 21, 1887; 35 N. W. Rep. 691. 

9. APPEAL—Judgment—Payment. Where a de- 
fendant, against whom a judgment has been rendered, 
pays to the plaintiff the amount of that judgment, not 
by way of compromise or settlement, he is entitled to 
appeal from the judgment.—Hayes v. Nourse, N. Y. Ct. 
App., Dec. 23, 1887; 14 N. E. Rep. 508. 

10. APPEAL—Jurisdiction—Amount—Findings of Fact. 
When a judgment is for $4,000, but at the time of 
its affirmance on appeal amounts with interest to over 
$5,000, it can be thence appealed to the United States 
Supreme Court. Findings of fact below are conclusive 
on the latter court.—Zeckendorf v. Johnson, U. 8. 8. C., 
Dec. 12, 1887; 8 S. C. Rep. 261. 

ll. ApPEaL—Jurisdictional Amount — Record. A 
statement of facts, which the record entry shows was 
the bill of exceptions allowed by the court, may be con- 
sidered by the court as showing an insufficiency in the 

















- jurisdictional amount on appeal.—United States v. Hill, 


U. 8. S. C., Dec. 12, 1887; 8 8. C. Rep. 308. 

12. APPEAL—Jurisdictional Amount — Affidavit. 
When the principal defendant in his sworn answer 
stated the land in controversy to be worth $4,000, and 
the court found it to be worth $5,000, the defendants will 
be allowed to present affidavits showing its value to be 
$7,000, in order to give the court jurisdiction on appeal. 
— Talkington v. Dumbleton, U. 8. 8. C., Dec. 19, 1887; 8 8. C. 








13. APPEAL—Jurisdictional Amount — Revenue. 
The law requiring aclerk of a United States circuit 
court to pay into the treasury an excess of fees is not a 
revenue law with reference to appeals.— United States v. 
Hill, U. 8. 8. C., Dec. 12, 1887; 85. C. Rep. 308. 

14. APPEAL—Notices— Co-defendants. When cer- 
tain defendants take an appeal. butdo not notify their 
co-defendants, the court will determine questions af- 
fecting only the appellants and the adverse party, but 
in such case will not consider an appeal from a judg- 
ment taxing costs against ailthe defendants.—Moore v. 
Held, 8. C. lowa, Dec. 17, 1887; 35 N. W. Rep. 623. 

15. APPEAL—Reference in Verdict—Presumption. 
When a verdict refers to a plat made by order of court 
in an ejectment suit, it will be Presumed that the plat 
makes the verdict intelligible and certain when, on ap- 
peal, itis omitted from the record.—Smith v. Fete, 8. C. 
N. Car., Dec. 21, 1887; 4.8. E. Rep. 203. 

16. APPEAL—Supersedeas — Contempt. Where a 
writ of error to the United States Supreme Court and a 
supersedeas have been granted on a judgment for vio- 
lating a city ordinance in keeping a private market, a 
suit to enjoin the defendant from maintaining his mar- 
ket is not a contempt of the writ of supersedeas.—Natal 
v. Louisiana, U. 8. 8. C., Dec. 5, 1887; 8S. C. Rep. 253. 

17, APPEAL—Transcript— Costs. When the judge 
refuses to make the official steuographer make and file 
a copy of the evidence, and will not settle the bill of ex- 
ceptions without such transcript, the appellant, who is 
obliged to pay for it, is entitled to have his expenses in 
obtaining it taxed as costs if he prevailsin the appeal. 
—French v. Fitch, 8. C. Mich., Jan. 5, 1888, 35 N. W. Rep. 
707. 

18. APPEAL—Writ of Error—Assignment— Brief. 
When there is no assignment of errors in the transcript 
on a writ of error, and complainant’s brief contains no 























specification of errors, no statement presenting the 
questions involved with reference to the pages of the 
record supporting it, and does not quote the evidence, 
whose rejection or reception was objected to, the appeal 
will be dismissed on motion.—Benites vr. Hampton, U. 8. 
8. C., Dec. 5, 1887; 8 S. C. Rep. 254. 

19. ASSIGNMENT—Bond for a Deed. Under Georgia 
law, a bond for adeed is assignable.—Fulcher v. Daniel, 
8. C. Ga., Nov. 2, 1887; 4.8. E. Rep. 259. 

20. ASSIGNMENT—Mortgages— Exempt Property. 
To make a preference of creditors unlawful, under 
Wisconsin laws, it must be by assignment, or within 
sixty days prior to one, and nct by common mortgage. 
A mortgage of exempt property, executed by an insolv- 
ent, is not fraud on creditors.—Chicago C. Co. v. Harris, 
8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 733. 

21. BANKRUPTCY—Assignee—Limitation. When an 
assignee sues in bankruptcy to set aside a transfer of 
stock as fraudulent, and it appears that the assignee 
had represented one against whom the defendant had 
brought suit about this stock, and that the facts rela- 
tive to the transfer would have been ascertained more 
than two years prior to this suit, if that such had been 
diligently prosecuted, the assignee is barred.— Yancy v. 
Cothran, U. 8. C. C. (Ga.), May 9, 1887; 32 Fed. Rep. 687. 

22. BANKRUPTCY—Assignee—Neglect of Duty. An 
assignee, who fails to deposit money where ordered, is 
liable for the interest which the depositary would have 
paid, and for legal interest on money he failed to de- 
posit. He is liable for notes he failed to sell, and on re- 
newal notes he allowed to outlaw, only so far as they 
were collectible. A new assignee should not be allowed 
to set up the outlawry of notes he gave for goods pur- 
chased by him.—Jn re Newcomb, U.S.C. C. (N. Y.), Nov. 
14, 1887; 32 Fed. Rep. 826. 

23. BANKS—Forged Checks—Pleading Estoppel. A 
plea that plaintiff is estopped to sue a bank to recover 
money paid on forged checks, because having the 
checks and his pass books he failed to exercise due dil- 
igence to detect the forgeries, is bad without an allega- 
tion that the defendant was injured thereby.— Weinstein 
v. National Bank, 8. C. Tex., Nov. 4, 1887; 68. W. Rep. 171. 

24. BILLS AND NOTES—Alteration—Surety. Where 
a party gives his notes for his debt, signed by another 
as security, and after the latter fails to negotiate them 
he erases his signature as surety and signs as indorser, 
the payee is not thereby relieved from liability on them. 
—Lynch v. Hicks, 8. C. Ga., Oct. 15, 1887; 45. E. Rep. 255. 

25. BILLS AND NOTEsS—Knowledge of Equities — Re- 
covery. A purchaser of negotiable paper, with 
knowledge of equities, can recover its face value when 
his vendor purchased it for value before maturity with- 
out knowledge of any equitities.—Butterfield v. Town of 
Ontario, U. 8. C. C. (N. Y.), Nov. 16, 1887; 32 Fed. Rep. 891. 


26. BILLS AND NOTES—Transfer after Maturity—Cred- 
its. Where the payee of a promissory note has in- 
dorsed itto A after maturity, who subsequently in- 
dorsed it to B, payments made to A without knowledge 
of the transfer to B are no defense to a suit by B on the 
note against the maker, under Oregon laws.—Adair v. 
Lenor, 8. C. Oreg., Dec. 19, 1887; 16 Pac. Rep. 182. 


27. Bonp—Indemnification—Rights. A bondsman 
received from his principal as security a note, and, 
after judgment by default against his principal, he 
compromised with the State by paying the amount of 
the note and the costs adjudged against his principal 
and a co-defendant, which were less than the face of 
the bond: Held, that he was not liable to his principal 
for the money collected on the note.—Smith v. Kizer,8. 
C. N. Car., Dec. 21, 1887; 4S. E. Rep. 204. 

28. Bonps—Interest—Payment in Scrip. 
































Where 


bonds on a railroad provide that the interest is payable 
annually on July 1, and if the road does not earn 
enough to pay the interest, scrip may be issued in puy- 
ment, unless, on July 1, the company exercises its op- 
tion, the holder has a right of action for his money.— 
Texas, etc. R. Co. v. Marlor, U. 8. §. C., Dee. 19, 1887; 8 8. 
C. Rep. 311. 
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29. BonpDs—Oflicial—Recitals.——- An official bond for 
one who is stated therein to have been assigned to duty 
as a disbursing officer United States Army, is binding, 
though the party is not an officer, but is an agent or em- 
ployee of the government.— Rogers v. U. S., U. 8. C. C. 
(N. Y.), Nov. 21, 1887; 32 Fed. Rep. 890, 

30. BONDS — Official — Suits — Sureties. An official 
bond given by a license tax collector is properly sued 
ou by the State. Sureties on such a bond are bound, 
though one named as a surety failed to sign, and though 
the bond fails to state for how much another surety is 
bound, there being no conditions or stipulations by those 
who signed.—People v. State, 8. ©. Cal., Dec. 21, 1887; 16 
Pac. Rep. 192. 

31. BOND—Official Bond—Commissioner—Liability.—— 
In the complaint on an official bond of a commissioner 
appointed to sell land, the statements of his appoint- 
ments to fill a vacancy of his executing an official bond 
therefor, and his entering upon the duties of his oftice, 
are sufficient as against a demurrer. Construction of 
the statutes of Indiana, relative to the appointment, 
duties and liability of a commissioner to sell land under 
the order of a court.—Coggeshall v. State, 8. C. Ind., Dee. 
20, 1887; 14 N. E. Rep. 555. 

32. Borromry—When Justifiable. When there is 
no speedy means of communication between a vessel in 
distress and its owner, the master may raise money on 
bottomry.— Elwell v. The Georgia, U. 8. D.C. (N. Y.), Oct. 
6, 1887; 32 Fed. Rep. 843. 

33. BOUNDARY—Survey.— Where, in an office survey, 
a line intended to be due north and south is directed to 
run from one fixed point at the northern extremity to 
another, at the southern extremity, which is not due 
south from the former, the latter point must be disre- 
garded and the line run due north and south.—Lilley v. 
Blum, 8. C. Tex., Dec. 6, 1887; 68. W. Rep. £79. 

34. BURGLARY—Evidence—Force. One who enters 
an open door in the night time is not guilty of burglary, 
under the Penal Code of Texas, Art. 704.— Milton v. State, 
Tex. Ct. App., Nov. 12, 1887; 6S. W. Rep. 308. 

35. CARRIERS—Conductor—Passengers——A conductor, 
after stopping a train, is only bound to wait a reasonable 
time to let passengers alight, he is not bound to help 
them off of the cars.—Raben v. Central, etc. R. Co., 8. C. 
Towa, Dec. 20, 1887; 35 N. W. Rep. 645. 

36. CARRIER—Conversion.——W here one ships goods 
by a carrier consigned to a certain person, but takes the 
bill of lading to the order of the consignor, and the 
second carrier at the place of their designation delivers 
them to the consignee, he is therein guilty of no con- 
version.—Nanson v. Jacob, 8. C. Mo., Dec. 19, 1887: 6S. W. 
Rep. 246. 

37. CARRIERS—Delivery—Bill of Lading. A carrier 
is liable for delivering freight to a party, when it was 
directed to notify of its arrival, without presentation of 
the bill of lading, there being no proof that the shipper 
knew of the carrier’s custom so to do.—North P. R. Co. 
v. Commercial N. Bank, U. 8. 8. C., December, 1887; 8 S. 
C. Rep. 266. 

38. CARRIER — Negligence.- Circumstances stated 
under which a railroad company is held responsible for 
the act of a conductor pulling a passenger from the 
platform to the ground while the train wasin motion — 
Louisville, etc. Co. v. Wood, 8. C. Ind., Dec. 21, 1887; 14 N. 
KE. Rep. 572. 

39. CARRIER—Puassenger. A carrier of passengers 
is required to allow passengers to alight at the proper 
place, and cannot require them to leave the train at a 
switch or on a side track.— White Water, etc. Co. v. Butler, 
8. C. Ind., Dec. 29, 1887; 14 N. E. Rep. 599. 

40. CERTIORARI — Amendment to Answer — Notice — 
Continuance. Where, upon certiorari from the re- 
corder’s court of Atlanta, the recorder filed an amend- 
ment to his answer, the defendant's traverse to his 
answer being admitted to be true, notice to defendant 
should have been given before the amendment was 
allowed, but having been allowed without notice the 
defendant was entitled to a continuance on the ground 





























of surprise.—Phillips v. City of Atlanta, 8. C. Ga., Oct. 20, 
1887; 4S. E. Rep. 256. 

41, CERTIORARI—Judgment—bBar in Pleading.——When 
a judgment is rendered on pleadings, which show on 
their face that the action is barred by limitation, it 
should be reversed on certiorari.— Bostick v. Palmer, 8. ©. 
Ga., Nov. 5, 1887; 45. E. Rep. 319. 

42. CERTIORARI — Justice of the Peace — Quashing 
Summons.—-~The circuit court can review the judg- 
ment of a justice of the peace rendered upon the verdict 
of a jury by certiorari. A justice of the peace should not 
quash a summons because it states two or more causes 
of action, when it is otherwise sufficient.—Fouse v. 
Vandervort, 8. ©. App. W. Va., Nov. 12, 1887; 4 8. E. Rep 

43. CHARTER: PARTY—Stipulation—Time of Sailing.— 
A stipulation in a charter as to the time of sailing of an 
absent vessel to be furnished to the charterer, must be 
complied with or he can reject the vessel.—Pedersen v. 
Pagenstecher, U. 8. D.C. (N. Y.), Nov. 15, 1887; 32 Fed. Rep. 
841. 

44. CHATTEL MORTGAGES—Description — Crops. A 
chattel mortgage covering crops growing and to be 
grown is valid as to crops then growing, though it does 
not state the year when the crops are to be grown.— 
Luce v. Moorehead, 8. C. lowa, Dec. 16, 1887: 35 N. W. Rep. 
598. 

45. CHATTEL MORTGAGES — Insolvency. A chattel 
mortgage, made in good faith without knowledge by 
either party that the mortgagor was then insolvent, is 
not void, under South Carolina law, when an assignment 
is not made within 90 days thereafter.—Wietz v. Potter, 
U. 8. C. C. (S. Car.), November Term, 1887; 32 Fed. Rep. 
888. 
46. COLLISION — Inevitable Accident. When two 
vessels, sailing the same general course but on opposite 
tracks in a fog, use all precautions, and both go to star- 
board when a collision is imminent, the collision is the 
result of an inevitable accident.— The Rebecca Shepherd, 
U.S. D. C. (Penn.), Dec. 6, 1887; 32 Fed. Rep. 926. 

47. COLLISION—Tows—Narrow Channel. In a case 
of collision, where a tug towed a schooner through a 
narrow channel, Which collided with another tow, 
was held, that the tug was negligent in going too near 
the other tow, and the schooner was in fault for not 
keeping a look out.— The Raritan, U.S. D.C. (N. Y.), Nov. 
19, 1887; 32 Fed. Rep. 847. 

48. COLLISION—Tow—Vessel at Anchor. A steam 
barge with her tow must, at her peril, keep out of the 
way of a vessel at anchor, but the latter, when it is 
anchored in the middle .of the stream, must use due 
vigilance to avoid collisions.— The Ogeman, U. 8. D. C. 
(Wis.), Nov. 23, 1887; 32 Fed. Rep. 919. 

49. COLLISION—Tugs—Liability.——In a case of collision 
between two tugs, it was held, that one was in fault for 
not avoiding the other, having her on her starboard 
hand, and the other liable for not exercising due care to 
avoid a collision.— The America, U. 8. D. C. (N. Y.), Nov. 
12, 1887; 32 Fed. Rep. 845. 

50. CONSTITUTIONAL Law — Local Option. Con- 
struction of Kentucky statute, authorizing a vote on 
local option by the people of Lincoln county: Held, that 
all the provisions of the act relate to the subject ex- 
pressed in the title, and are constitutional.—Z£xr parte 
Burnside, Ky. Ct. App., Dec. 10, 1887; 6S. W. Rep. 276. 

51. CONSTITUTIONAL Law — State Convention—Bonds. 
The war bonds and the treasury warrants au- 
thorized by the state convention by ordinance of May 
28, 1881, are void.— Bragg v. Tufts, 8. C. Ark., Nov. 26, 1887; 
6S. W. Rep. 158. 

52. CONSTITUTIONAL LAW — Taking Private Property. 
Act 20, Gen. Assem. Iowa, ch. 188, providing for 
laying drains through private property for the benefit 
of the land of others, is unconstitutional.—Fleming v. 
Hull, 8. C. lowa, Dec. 20, 1887; 35 N. W. Rep. 673. 

53. CONSTITUTIONAL Law—Taxation—License—Statute. 
Construction of Pennsy!vania statutes, relative to 
peddlers’ licenses, act of June 10, 1881, is constitutional. 
































f 
a 
p 
t 
i 
; 
¥ 


p 
1 
j 





—_ 


166 THE CENTRAL LAW JOURNAL. No. 7 








—Kneeland v. City of Pittsburgh, S.C. Penn., Nov. 11, 1887; 
11 Atl. Rep. 657. 

54. CONTRACT—Change — Consideration. Where it 
is agreed between the parties to a contract for feeding 
cattle, that the defendant shall give them more 
nutritious food than the contract demanded, and the 
plaintiff, in consideration thereof, releases the defend- 
antfrom certain requirements, there is a good con- 
sideration for the substituted contract.— Teal rv. Bilby, 
U.S. 8. C., Dee. 5, 1887; 88. C. Rep. 239. 

55. CONTRACTS—Interlineations—Parol Evidence. 
When a written contract is not ambiguous, and there is 
no allegation of fraud or mistake, parol testimony as to 
the purpose of certain interlineations and as to the 
person who made them is inadmissible. —Bowe v. 
Dotterer, 8. C. Ga., Oct. 8, 1887; 4 8. E. Rep. 253. 

56. CONTRACTS—Notes—Trains Running. Where a 
note is given payable in 18 months if the payee should, 
by that time, run its trains to a certain place, otherwise 
to be void, it is sufficient if its construction trains run 
there in that time.—Pontie, etc. R. Co. v. King, 8. C. Mich., 
Jan. 5, 1888; 35 N. W. Rep. 705. 

57. CONTRACTING—Furnish Bail — Breach. A suit 
for not furnishing bail for an employee, who shot tres- 
passing cattle on the order of his principal, who agreed 
to protect him, is demurrable, when it is not shown that 
the shooting is no crime, or that plaintiff was bound to 
obey the defendant.— Evans v. Collier, 8. C. Ga., Oct. 22, 
1887; 4S. E. Rep. 264. 

58. CONVEYANCES—Bond for Title — Recording. A 
conveyed to B certain real estate, taking back a bond 
for title, the object being the obtaining of a loan for the 
grantor. Subsequently A for a good consideration con- 
veyed all his interest in the land to B and gave back the 
bond for title. The two deeds were duly recorded. A 
also obtained a loan from C, by similar deeds, before 
the last deed to B, but C failed to put his deed on 
record. Held, that B, who was ignorant of the transac- 
tion with O, had a good title.—Hockenhull r. Inman, 8. C. 
Ga., Oct. 7, 1887; 4S. E. Rep. 323. 

59. CORPORATION —Forfeiture—Taxation of Lands.— 
The charter of a corporation was declared to be for- 
feited, but by act of the legislature, it was continued for 
certain purposes for three years: Held, that lands ac- 
quired by it under the land grant act of 1857 are exempt 
from taxation for that period, unless leased, sold or 
contracted to be sold.— Minnesota, etc. R. Co. v. Donaldson, 
8. C. Minn., Jan. 4, 1888; 35 N. W. Rep. 725. 

60. CORPORATION — Stock—Equitable Title—Lien. 
Although shares of stock are only transferable on the 
books o the corporation, yet an assignment will con- 
vey an equitable title protected from all, except those 
showing a superior right. Where a law preventing a 
bank from loaning en its stock, it will not have a lien 
on stock for such loans, though an earlier by-law pro- 
vided for such a lien.—WNicollet Nat. Bank v. City Bank, 8. 
C. Minn., Dec. 27, 1887; 35 N. W. Rep. 577. 

61. CORPORATION — Stock —Transfers. The law of 
Kentucky requiring transfers of stock to be made on 
the books ef the corporation to be valid, is for the pro- 
tection of the corporation and purchasers of its stock, 
and a transfer of stock is valid against a creditor of the 
transferrer without entry.— Thurber vr. Crump, Ky. Ct. 
App., Dec. 6, 1887; 68. W. Rep. 145. 

62. Costs—Docket Fee. In a law case, when there 
is a final trial before a jury, a docket fee is always al- 
lowed, and the court is to decide who is the prevailing 
party. When in a replevin suit the plaintiff recovers 
four-fifths of the property, and on a new trial recovers 
seven-eighths, he is entitled to a docket fee of twenty 
dollars on each trial.— Williams v. Morrison, U. 8. C. C. 
(Mo.), Oct. 29, 1887; 32 Fed. Rep. 682. 

68. Costs—Docket Fee —Intervenor—Depositions.— 
An intervenor, who prevails, is not entitled to a docket 
fee of $20, nor to $2.50 for each deposition filed.—Central 

Trust Co. v. Wabash, etc. R. Co., U. 8. C. C. (Mo.), Oct. 29, 
1887 ; 32 Fed. Rep. 684. 

6&4. Costs—Offer of Judgment— Accrued Costs.—— An 





























offer for judgment in a suit for a specified sum and ac- 
crued costs isin substantial compliance with Minnesota 
law.—Petroskey v. Flanagan, 8. C. Minn., Dec, 19, 1887: 35 
N. W. Rep. 665. 

65. Costs — Witness — Criminal Case. A county is 
not liable for the mileage of a witness subpenaed to 
attend a preliminary examination before the complaint 
was lodged with the magistrate and before the accused 
was arrested.—Wamstaf v. Louisa Co., 8. C. lowa, Dec. 
17, 1887; 35 N. W. Rep. 604. 

66. CouRTS — Superior — Jurisdiction — Justices. 
The act creating the superior court of Denver is consti- 
tutional, and its jurisdiction over appeals from justices 
of the peace is limited only by its jurisdiction in civil 
actions.—Ingals v. Plimpton, 8. C. Colo., Dec. 7, 1887; 16 
Pac. Rep. 155. 

67. COVENANT —Warranty—Breach—Damages.———On 
breach of a covenant of warranty the grantee is entitled 
to the consideration actually paid with interest, and is 
not bound by the consideration stated in the deed.— 
Devine v. Lewis, 8. C. Minn., Dec. 19, 1887; 35 N. W. Rep. 711. 

68. CRIMINAL LAwW—Abduction—Indictment. In an 
indictment for abduction, under Minnesota law, it is not 
necessary to allege that the taking was without the 
consent of parent or guardian, but ic is proper to state 
from whose custody. The taking may be by persua- 
sion, but it must appear that it was for the illicit pur- 
pose forbidden by statute.—State v. Jameson, 8. C. Minn., 
Dec. 19, 1887; 35 N. W. Rep. 712. 

69. CRIMINAL Law — Change of Venue. The 
trial court cannot on its own motion change the venue 
of a criminal case.— Woodson v. State, Tex. Ct. App., Nov. 
2, 1887; 6 S. W. Rep. 184. 

70. CRIMINAL Law — Dismissal — Indictment. A 
grand jury cap, under Iowa law, find an indictment on a 
charge once dismissed without a re-submittal thereof 
by the court.—State v. Collis, 8. C, lowa, Dec. 17, 1887; 35 
N. W. Rep. 625. 

71. CRIMINAL LAW—Dying Declarations. A declar- 
ation made a few days before the declarant’s death as 
to the cause of her death is receivable, when a few days 
before making it she said she knew she must die and 
made other statements tothe sameeffect. Such declar- 
ations are entitled to the same consideration as though 
they were made under oaih.—State v. Schmidt, 8. C. lowa,. 
Dec. 15, 1887; 35 N. W. Rep. 590, 

72. CRIMINAL LAaw—Dying Declarations. When the 
deceased said he believed he would have to die, and 
there was no further evidence on that point, his dying 
declarations were inadmissible. — Vaughn v. Com., Ky. 
Ct. App., Dec. 13, 1887; 6S. W. Rep. 153. 

73. CRIMINAL LAW — Former Jeopardy. Whena 
party is convicted and a new trial is granted and then 
the indictment is dismissed, he may be indicted again. 
—Wells v. Com., Ky. Ct. App., Dec. 17, 1887; 6 8. W. Rep. 
150. 

74. CRIMINAL LAaw—Homicide—J ustifiable. A per- 
son committing homicide is excusable, when he be- 
lieves bona fide that it is necessary to protect his life or 
that of another. —Staintey v. Com., Ky. Ct. App., Dec. 17, 
1887; 6S. W. Rep. 155. 

75. CRIMINAL Law — Homicide—Self-defense. One 
is not justified in killing another in resisting an assault 
caused by anger in a sudden quarrel, unless his life is so 
endangered thereby, as to make it necessary to kill the 
assailant to save it or to prevent great bodily harm, and 
not then, unless he has employed all means consistant 
with his safety to avoid the danger. He is bound to re- 
treat, unless itis apparently as dangerous to retreat as 
to stand.—Duncan v. State, 8. C. Ark., Nov. 19, 1887; 68. 
W. Rep. 164. 

76. CRIMINAL Law—Indictment—Two Counts. Abn 
indictment charged the keeping of a nuisance in a cer- 
tain building. It also charged the keeping of a nuisance 
in a building on a certain lot. There was a blank space 
between the two charges but no numbers: Held, that 
there were two counts.—State vr. Dow, 8. C. lowa, Dee. 30, 
1887: 85 N. W. Rep. 651 
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77. CRIMINAL LAW — Murder — Recommendation to stead to another for life, and she dies before partition, 
Mercy. A verdict of guilty, with a reeommendation she is entitled to no share, and a devise by her is no 





to mercy in a murder trial is legal, such verdict, under 
Georgia law, meaning imprisonment for life.— West v. 
State, 8. C. Ga., Nov. 12, 1887; 4.8. E. Rep. 325. 

78. CRIMINAL LAW — Principal — Accessory after the 
Fact. To convict one indicted as accessory after the 
fact, under code of Georgia, § 4489, for receiving stolen 
goods, the State must show that the principal is guilty, 
though one of the two principals have been acquitted 
on the ground of infancy.—Edwards rv. State, 8. C. Ga., 
Nov. 1, 1887; 4.8. E. Rep. 268. 

79. CRIMINAL Law—Rape—Conviction of Assault. 
Under Iowa law, one indicted assault with attempt to 
commit for rape, cannot be convicted of assault and 
battery, unless it is averred that the assault was ac- 
companied by actual violence.—State v. McAvoy, 8. C. 
Iowa, Dec. 19, 1887; 35 N. W. Rep. 630. 

80. CRIMINAL LAW—Rape—Resistance. An allega- 
tion of force in an indictment for rape is proved by evi- 
dence of a violation by force, or by a violation after 
frightening and coercing her into submission.—State v. 
Ward, 8. C. lowa, Dec. 17, 1887; 35 N. W. Rep. 617. 

81. CRIMINAL LAW—Resisting Arrest—Ofticial Charac- 
ter. When one appointed by a constable to arrest 
another, attempts to enter the house cf the latter, with- 
out notifying him of his appointment or that he had a 
warrant, and is shot by the latter, he cannot be con- 
victed of an assault with intent to murder.—Davis rv. 
State, 8. C. Ga., Nov. 3, 1887; 4.8. E. Rep. 318. 

82. CRIMINAL PLEADING —Indictment—Surplusage.— 
The words “contrary to the form of the statute in such 
cases made and provided,” are held in Missouri to be 
surplusage in an indictment which concludes in the 
statutory form.—State v. Schloss, 8. C. Mo., Dec. 19, 1887; 
6S. W. Rep. 244. 

83. CRIMINAL PRACTICE — Arrest of Judgment—Vari- 
ance. A motion in arrest of judgment should be 
sustained upon a conviction for malicious mischief un- 
der an indictment for setting fire to a dwelling-house in 
a city.—Crockett r. State, 8. C. Ga., Oct. 11, 1887; 48. E. 
Rep. 254. 

8. CRIMINAL PRACTICE—Assault and Battery—Feloni- 
ously. When an information charges that an as- 
sault was made feloniously, an instruction that if the 
assault was made as laid down in the information, suf- 
ficiently covers the question of a feloniously assault.— 
People v. Leyba, 5 C. Cal., Dec. 23, 1887; 16 Pac. Rep. 200. 

8. CRIMINAL PRACTICE — Bench — Warrant. One 
arrested upon a bench warrant, may be tried in Arkan- 
sus at the term of the court at which the indictment 
was found.—Shipley v. State, 8. C. Ark., Dec. 10, 1887; 6 8. 
W. Rep. 226, 

386. CRIMINAL PRACTICE—Seduction—Chastity. In 
prosecutions for seduction the previous chaste charac- 
ter of the prosecutrix is presumed, and neet not be 
proved.—State v. McClintic, 8. C. Iowa, Dec. 21, 1887; 35 
N. W. Rep. 696. 

87. DEED— Construction — Statute of Frauds. 
Where the language of a deed, which is not acknowl- 
edged or recorded, is prospective in its proposed opera- 
tion, as “‘agrees to sell’ or “agrees to buy,” the deed is 
executory not executed, and if it relates to personalty, 
such as timber, bark, etc., no title passes until the con- 
tract is executed. The statute of frauds does not apply 
to contracts of this description.— United Society v. Brooks, 
S. J. C. Mass., Jan. 3, 1888; 5 N. Eng. Rep. 432. 

88. DEED—Delivery—Testamentary Disposition. 
A went with her daughter toa justice and executed a 
deed to her daughter, and told the justice to keep it till 
she died and then to record it. She also told her daugh- 
ter that she had deeded the land to her: Held, that the 
deed was delivered.—Hinson v. Bailey, 8. C. lowa, Dec. 
17, 1887; 35 N. W. Rep. 626. 

89. DESCENT—Distribution—W idow—share. When 
an action is begun for partition of an estate between 
the widow and the lineal descendants, and she has 
never had her share set apart, but has leased the home- 






































setting apart of an interest to her in the estate.— Mobley 
v. Mobley, 8. C. lowa, Dec. 21, 1887; 35 N. W. Rep. 691. 

90. DOWER—Homestead—Election. A widow can- 
not be compelled to elect between dower and the home- 
stead before the debts of the estate are paid. She must 
elect which she will take. Continued occupancy of the 
homestead will be deemed an election to take it, in the 
absence of an election.— Thomas v. Thomas, S$. C. Iowa, 
Dec, 21, 1887; 35 N. W. Rep. 693. 

91. DRAINAGE—Constitutional Law. Construction 
of Indiana statutes relating to the drainage of land by 
public authority ; those statutes are held to be consti- 
tutional and valid.— Weaver v. TeMplin, 8. C. Ind. Dec. 28, 
1887; 14 N. E. Rep. 600. 

#2. DRAINAGE—Ditches— Record. =A ditch is not 
legally established, in lowa, without a written record 
showing the action of the trustees of the town, and that 
the ditch was necessary for public health.—Hull r. 
Baird, 5. C. lowa, Dec. 17, 1887; 35 N. W. Rep. 613. 

93. EJSECTMENT—Adverse Possession—Limitations.— 
Where, in ejectment, defendant claimed by adverse 
possession for the prescribed period, his possession 
consisting of cultivation of part of the land, the re- 
mainder being uninclosed, the court instructed the jury 
that, if they believed the defendant was in actual pos- 
session of no more than the cultivated land, he is en- 
titled to no more. The jury found a general verdict for 
the defendant, and it is held that the instruction was 
immaterial.—Hames v. Harris, 8. C. Ark., Dec. 17, 1887; 6 
8. W. Rep. 233. 

94. EJECTMENT—Ownership—Pleading—Dower. A 
defense of ownership in defendant or another in eject- 
ment must be specially pleaded. Dower in aliened land 
must include any increase of value, excluding improve- 
ments made by the alienee. A non-resident widow is 
not entitled to dower in land of which her husband did 
not die seized.— Thomburn v. Doscher, U. 8. C. C. (Oreg.), 
Nov. 21, 1887; 32 Fed. Rep. 810. 

%. EQuity—Multifariousness. A suit by an heir 
against the grantee of the decedent by a voluntary deed 
and the other heirs to set aside the deed as traudulent 
and as obtained by undue influence, and failing in that, 
to set up a resulting trust to a portion of this real 
estate, because plaintiff had paid a portion of the price 
when the land was conveyed to the decedent, is multi- 
farious.—Shafer v. Fetty, 3.C. App. W. Va., Nov. 5, 1887; 
45S. E. Rep. 278. 

9. Equiry—Pleading — Practice. On motion to 
strike out the answer where the language of the notice 
recited that the answer was not responsive to the bill, 
set up no defense thereto and admitted all the equity of 
the bill: Held, the motion was too broad, and was prup- 
erly overruled.—Conway v. Wilson, N. J. Ct. Chan., Dec. 
30, 1887; 11 Atl. Rep. 734. 

97. EQquiry— Practice — Issues to Jury. When a 
chancellor submits issues to a jury and adopts their 
findings, the appellate court will not consider formal 
exceptions to rulings in the course of the jury trial.— 
Wilson v. Riddle, U. 8. 8. C., Dec. 12, 1887; 88. C. Rep. 255, 


98. Equity—Setting Deed Aside—Remedy at Law.—— 
A bill to set aside a sheriff's deed obtained by fraud is 
proper, since there is no adequate remedy at law to re- 
form or set aside the deed.— New England, etc. Co. v. Rob- 
son, 8. C. Ga., Nov. 12, 1887; 4.8. E. Rep. 251. 

99. ESTOPPEL—Aministrator—Sale of Realty.——After 
an administrator has obtained leave from the ordinary 
to sell real estate as the property of the deceased, he is 
estopped from claiming in another suit that the land 
belongs to his legal representatives.— Miller v. Wilkins, 
8. C. Ga., Nov. 3, 1887; 4.8. E. Rep. 188. 

100. EVIDENCE — Explanatory — Understanding. 
Any fact necessary to the understanding of other mate- 
rial and relevant facts in a case is admissible in evi- 
dence. Where the transaction is such that the parties 
may not have understood it alike as an agreement, the 
parties can testify as to their understanding.—Ganser v 
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Firemen’s, etc. Co., 8. C. Minn., Dec. 27, 1887; 35 N. W. Rep. 
584. 

101. EVIDENCE—Homicide—Res Gestiv. A second 
statement made by the accused « few minutes after the 
killing is not admissible as part of the res geste in a 
murder trial.—Fitzgerald v. Com., Ky. Ct. App., Dec. 17, 
1887; 68. W. Rep. 152. 

102. EVIDENCE—Issues — Materiality. When the 
sole questicn is whether the defendant gave a machine 
a fair trial, evidence how similar machines made by the 
plaintiff in that year worked is irrelevant.—Osborn rv. 
Scinnerson, 8. C. lowa, Dec. 16, 1887; 35 N. W. Rep. 615. 

103. EVIDENCE—Judgment—Parties. In an action 
to foreclose a mortgage brought against the purchaser 
of the equity of redemgtion, a judgment in a previous 
suit by the purchaser against the mortgagee to redeem 
is admissible in evidence.— Miller v. Thayer, $8. C. Cal., 
Dec. 20, 1887; 16 Pac. Rep. 187. 

104. EVIDENCE—Relevancy. - Where the question 
at issue was whether one county officer was liable for a 
certain sum of money to another, the evidence of the 
plaintiff as to whether he considered the bank in which 
he deposited the money a safe institution, was held to 
be irrelevant and immaterial.—Mathias v. O’ Neill, 3. C. 
Cc. Mo., Dec. 19, 1887; 68. W. Rep. 253. 

105. EXECUTION—Exemption—Homestead — Statute,— 
Construction of Revised Statutes of Missouri in refer- 
ence to homestead and exemptions, and the notice to 
be given by the officer to a defendant as to his exemp- 
tion rights.—Paddock v. Lance, 8. C. Mo., Dec. 19, 1887; 6 
8. W. Rep. 241. 

106. EXECUTION—Mortgage—Statute. ——— Under the 
laws of Indiana, mortgaged property may be sold on 
execution, but the purchaser at such execution sale 
takes a title subject to the mortgege, which can only 
become absolute upon his paying off the mortgage.— 
Slifer v. State, 8. C. Ind., Nov. 29, 1887; 14 N. E. Rep. 595. 

107. ExkcuroRsS—Practice— Action— Partnership. 
Where the defendantin an action on a note is liable 
thereon as administrator of his deceased partner, and 
also individually as surviving partner of the firm which 
executed the note, he may be sued in both capacities in 
the same action.—W. J. Little, etc. Co. v. Johnson, &. C. 
Ark., Dec. 17, 1887; 6S. W. Rep. 231. 

108. ExECUTORS—Suit—Joinder of Heirs— Remedy at 
Law. When a suit in equity for money due the de- 
cedent’s estate is brought by the administrator and 
heirs in equity, there is a misjoinder, and there is a 
complete remedy at law.—Gravely v. Gravely, S.C. App. 
Va., Dec. 1, 1887; 48, E. Rep. 218. 

109. EXTRADITION—Different Offense—Habeas Corpus. 
One extradited for one offense cannot be tried for 
another, nor can he waive his privilege. When he is 
confined under State process, he will be left to proceed 
by habeas corpus before the State courts, when there is 
no reason to believe they will not respect the extradi- 
tion treaty.—Ex parte Coy,U. 8. D. C. (Tex.), Nov. 30, 
1887 ; 32 Fed. Rep. 911. 

110. FEDERAL QUESTION—National Banks—Stockholc- 
ers. The federal courts have no jurisdiction, under 
the national bank act, of a suit by a stockholder of a 
national bank against his assignee of the stock for re- 
payment of the money collected from him as a stock- 
holder by its receiver, because on the books, by the 
neglect of the assignee, he remained as astockholder.— 
Lessassier v. Kennedy, U. 8. 8. C., Dec. 5, 1887; 88. C. Rep. 
244. 

lll. FoRGERY—Evidence. On a trial for forgery, it 
is competent to prove that the defendant endeavored 
to pass other forged instruments, but this evidence is 
only admissible to prove fraudulent intent.—Burks v. 
State, Tex. Ct. App., Nov. 23, 1887; 6S. W. Rep. 313. 


112. FRauD — Misrepresentation — Kescission. A 
party is entitled to a rescission of his deed when he is 
induced to make it by fraud and misrepresentation.— 
Mohler v. Carder, 3. C. lowa, Dec. 20, 1887; 35 N. W. Rep. 
647. 

113. FRAUDs—Statute of—Payment — Recovery. 






































When a vendor offers to complete his contract for the 
sale of lands, whichis void because not in writing, but 
the vendee repudiates the contract, the latter cannot 
recover money already paid on account.—McKinney v. 
Harvie, 3. C. Minn., Dec. 19, 1887; 35 N. W. Rep. 668. 

114. FRAUDULENT CONVEYANCES—Fraud. The sale 
of all his exempt property and his failure to pay his 
debts, and knowledge thereof by the purchaser, do not 
constitute, but only indicate fraud.—Kuhn v. Gustafson, 
8. C. Iowa, Dec. 21, 1887; 35 N. W. Rep. 660. 

115. GARNISHMENT—Judgiment Against Defendant.—— 
A garnishee cannot raise objections to a judgment 
against the defendant which concern the defendant 
alone, and do not goto the jurisdiction.—Henny B. Co. v. 
Patt, S.C. lowa, Dec. 16, 1887; 35 N. W. Rep. 587. 

116. GARNISHMENT—Note—Assignment. When the 
maker of a note is garnished and he knows or believes 
the note has been assigned, he should so state in his 
answer, and,if he fails to do so and a judgment goes 
against him in the garnishment proceedings, he will be 
still liable on the note.—Phipps v. Rieley, 5. C. Oreg., Dec. 
19, 1887; 16 Pac. Rep. 185. 

117. GARNISHMENT — Suggestion — Trial. When a 
suggestion is issued, it is not necessary to summon any 
person except the one designated as holding effects of 
the judgment debtor. If it is suggested to the court that 
the garnishee has not fully answered as to his indebt- 
edness, the court will, under the statute, impanel a jury 
to try the issue without formal pleadings.—Lanham v. 
Lanham, 8. C. App. W. Va., Nov. 5, 1887; 4S. E. Rep. 273. 


118. GUARANTY — Defense — Diligence. A guar- 
anteed, in writing, he would pay B’s debt to C if B failed 
to pay it. The failure of C to collect from B, which he 
could have done if he had used due diligence, is a good 
defense to his suit against A.—Durand v. Bowen, 8. C. 
Iowa, Dec. 19, 1887; 35 N. W. Rep. 644. 


119. GUARDIAN AND WARD—Settlement of Accounts. 
Where the accounts of a guardian are, under West 
Virginia law, settled before a commissioner of the 
county court, who reports a balance due to the ward, 
and the guardian excepts, and on trial before a jury the 
verdict is against the guardian, which is approved by 
the court, such proceedings are ex parte, and when as- 
sailed are only prima facie correct, and in a subsequent 
suit by the ward it is error to direct a referee to take 
such findings as the basis of his report.—Haught v. 
Parks, 8. C. App. W. Va., Nov. 5, 1887; 4 S. E. Rep. 276. 


120. HIGHWAYS —Description—Collateral Attack. 
Technical accuracy is not necessary in designating the 
route of a proposed highway; it is sufficient if the de- 
scription will enable a surveyor to lay off the road so as 
to include all the designated points, and if so laid off 
the order establishing it will not be subject to collateral 
attack.—Adams v. Harrington, 8. C. Ind., Dec. 29, 1887; 14 
N. E. Rep. 603. 

121. HIGHWAYS — Gravel Roads — Statute. Con- 
struction of Indiana statutes relative to highways and 
gravel roads, and the procedure prescribed for laying 
off and constructing the latter class of roads.—State v. 
Frazier, 8. C. Ind., Dec. 23, 1887; 14 N. E. Rep. 561. 


122. HIGHWAY — Obstructing—Criminal Practice. 
In an indictment for obstructing a public highway, it is 
sufficient to describe the highway obstructed as the 
road from Fayetteville and War Eagle road.—Patton rv. 
State, 8. C. Ark., Dec. 10, 1887; 6S. W. Rep. 227. 


123. HOMICIDE—Self-defense—Drunkenness.— Where 
a drunken man, having been worsted in a friendly 
scuffle, becomes angry and follows his opponent and 
kills him, there is no element of self-defense in the case. 
—Stapleton v. Commoniealth, Ky. Ct. App., Dec. 10, 1887; 6 
S. W. Rep. 275. 

124. HOMESTEAD — Exemption—Conveyance. The 
constitution may, as far as future debts are concerned, 
provide for any sort of a homestead, guarded as they 
please ; and so may the legislature, if not restrained by 
the constitution. The owner of a homestead may sell 
or incumber it in the absence of constitutional or stat- 
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utory prohibition.—Moran v. Clark, 8. C. App. W. Va., 
Nov. 12, 1887; 4 8. E. Rep. 303. 

125. HOMESTEAD — Exemption — Conveyances, ———A 
husband conveyed a homestead, acquired by patent, to 
his wife and she mortgaged it back to him, and after- 
wards conveyed it to him. There was no consideration 
for any of the deeds, which were made solely under the 
belief that the homestead was thereby better secured: 
Held, that the eaemption from prior debts, under the 
federal law, was not thereby lost.—Bouscher v. Smith, &. 
C. Iowa, Dec. 20, 1887; 35 N. W. Rep. 681. 

126. HOMESTEAD—Intent to Occupy.- \n insolvent, 
owning and using a residence and business homestead, 
cannot claim property entirely disconnected as ex- 
empt, because he intends to make it his homestead at a 
future time.—Archibald v. Jacobs, 8. C. Tex., Dee. 13, 1887: 
6S. W. Rep. 177. 

127. HOMESTEAD—Proceeds—Exemption. When a 
party tukes notes in payment for his homestead, and 
borrowing money on the notes buys another home- 
stead, intending to use his interest in the notes to pay 
his debts and improve the same, his interest therein is 
exempt, under Wisconsin law.— Bailey v. Steve, 8. C. Wis., 
Dec. 13, 1887; 35 N. W. Rep. 735. 

128, HUSBAND AND WIFE—Ante-nuptial Settlement— 
Fraud. In an action to set aside a marriage settle- 
ment, fraud must be proved by clear and satisfactory 
evidence, irrespective of the husband’s indebtedness, 
and even though his whole estate is included in the set- 
tlement.—Noble v. Davies, 8. C. App. Va., Nov. 10, 1887; 4 
8. E. Rep. 206. 

129. HUSBAND AND WIFE—Separation—Public Policy. 
An agreement between husband and wife, pending 
an action for divorce, which provides for the support 
of the wife and a voluntary separation of the parties, is 
not against public policy.—Pettit v. Pettit, N. Y. Ct. App., 
Dec. 20, 1887; 14 N. E. Rep. 500. 

130. HUSBAND AND WIFE —Sepuarate Property — Ac- 
knowledgment. A wife’s mortgage of her separate 
property must be acknowledged in accordance with 
Civil Code Cal. § 1186.— Tolman v. Smith, 8. C. Cal., Dec. 20, 
1887 ; 16 Pac. Rep. 189. 

131. HUSBAND AND WIFE—Separate Estate—Partner- 
ship. In South Carolina, a married woman cannot 
enter into partnership, and she is not estopped from re- 
pudiating such contract, and her assignment of her 
separate property to pay partnership debts is invalid, 
in the absence of any intent to devote the property to 
the payment of the other partner’s debts.—Gwynn r. 
Gwynn, 8. C. 8. Car., Nov. 29, 1887; 4 8. E. Rep. 229. 

132. INDICTMENT —Evidence—V ariance—Forgery.—— 
The description of a draft, alleged to be forged in an in- 
dictment for forgery, omitted several letters which had 
no bearing on the meaning of the paper: Held,that the 
variance was immaterial.— Burks v. State, Tex. Ct. App., 
Nov. 23, 1887; 6S. W. Rep. 300. 

133. INFANT—Action for Services—Judgment. In a 
suit for services from 1879 to 1884, the plaintiff is bound 
by a judgment in 1883 in his favor for work and labor, 
though he was an infant at the time and sued without a 
next friend or guardian, under Georgia law, and cannot 
recover for services prior to the bringing of that suit.— 
Evans v. Collier, 8. C. Ga , Oct. 25, 1887: 4 8. E. Rep. 266. 

134. INJUNCTION—Appeal—supersedeas. Where an 
injunction has been issued and an injunction bond 
given with the usual conditions, and the injunction sub- 
sequently dissolved and a final decree rendered dis- 
missing the cause and an appeal taken from that decree 
but no supersedeas issued: Held, that no action will lie 
upon the injunction bond to recover the penalty thereof 
during the pendency of the appeal. The liability on 
the bond is dependent on the final decree in the appeal 
and would not be affected by a supersedeas.—Cohn v. 
Lehman, 8. C. Mo., Dec. 19, 1887; 6 8. W. Rep. 267. 

135. INJUNCTION — Injury — Monopoly. An injune- 
tion to restrain anew company from supplying a city 
with water on application of a party who has a mo- 
nopoly should be denied till the final hearing, when it 
































is liable to cause serious harm to the people.—Sfein r. 
Bienville W. Co., U.S.C. C. (Ala.), Dee. 2, 1887; 82 Fed. 
Rep. 876. 

136. INSURANCE — Intemperance — Jury. When a 
life insurance policy provides that it shall be void if the 
insured shall become so far intemperate as to impair 
health or induce delirium tremens, the jury are to de- 
cide whether the death was so caused.—.ina L. J. Co. v. 
Davey, U. 8. 8. C., Dec. 19, 1887; 8 8. C. Rep. 331. 

137. INSURANCE — Policy— Stipulations in Note.——— 
Where the note, given in payment of a policy of insur- 
ance, stipulates that the policy is forfeited by non-pay- 
ment of the note at maturity, but the policy has no 
such provision, nor does it provide that it shall not 
take effect till the premium is paid, such stipulation is 
nugatory.—Dwelling- House I. Co. v. Hardie, 3. C. Kan., 
Dec. 10, 1887; 16 Pac. Rep. 92. 

138. INSTRUCTION — Homicide — Justification. An 
instruction that homicide is justifiable for the protec- 
tion of one’s person against unlawful violence, but that 
it is necessary that the attack should be such as would 
create afear of death or great bodily harm, is held to 
be erroneous as a negative instead of an affirmutive 
proposition.— Thompson v. State, Tex. Ct. App., Nov. 26, 
1887 ; 6 S. W. Rep. 296. 

139. INTOXICATING LIQUORS—Bar-100m—Retailer. 
A bar-room, under § 8, Ga. act, Sept. 18, 1885, is a place 
for the sale of intoxicating liquors by retail for con- 
sumption at the place of sale, and gales by retail mean 
sales in quantities less than one quart.—Sieser v. State, 
8. C. Ga., Nov. 1, 1887; 4 8S. E. Rep. 257. 

140. INTOXICATING LIQUORS — Criminal! Practice. 
Each illegal sale of intoxicating liquors is a separate 
and distinct offense, and if, upon the trial, it appears 
that defendant made two such sales in one day the 
prosecution may be required to elect which of the sales 
it will proceed upon.—Lebkovitz v. State, S.C. Ind., Dec. 
30, 1887; 14 N. E. Rep. 597. 

141. INTOXICATING LIQUORS — Former Conviction — 
Code. A plea of conviction, under § 1542 of the Iowa 
code, is no bar to an indictment under § 1543, the two 
sections relating to different offenses.—State v. Graham, 
8. C. Iowa, Dec. 19, 1887; 35 N. W. Rep. 628. 


142. INTOXICATING LIQUORS—Local Option—Domestic 
Wines. County authorities, after the adoption of 
the local option act of Dec. 24, 1884, can license the re- 
tailing of domestic wines in quantities less than one 
quart.—Brown v. State, 8. C. Ga., Oct. 29, 1887; 4 8. E. Rep. 
256. 

143. INTOXICATING LIQUORS—New Era Beer. One 
who sells New Era beer, which is not intoxicating, is 
not guilty of illegally selling spirituous and malt 
liquors.—Connolly v. City of Atlanta, 8. C. Ga., Oct. 5, 1887; 
4S. E. Rep. 263. 


144. INTOXICATING LIQuoRs — Pharmacists.———lowa 
acts 1886, ch. 83, repeals code Iowa, ch. 6, as far as re- 
lates to pharmacists, who are not required to give a 
bond for a permit to sell liquor, and the permit is not 
limited to one year.—State v. Courtney, 5. C. lowa, Dec. 
20, 1887; 35 N. W. Rep. 685. 

145. INTOXICATING LIQUORS—Physician—Presumptions. 
When a physician sells liquor to persons who ap- 
ply therefor on their own suggestion, and not as a pre- 
scription by himself, he sells it illegally. When liquor 
is sold in a store, or is drunk in a pharmacy, the pro- 
prietor has the burden of proving its legality, under 
Iowa law.—State v. Cloughly, 8. C. lowa, Dec. 21, 1887; 35 
N. W. Rep. 652. 

146. INTOXICATING LIQUORS — Prohibitory Laws.——— 
The act of Kansas, prohibiting the sale of intoxicating 
liquors and providing for their destruction, und de- 
claring places where they are manufactured, sold or 
given away to be common nuisances, is not in violation 
of the United States constitution.—Mugler vr. State of 
Kansas, U. 8.8. C., Dec. 5, 1887; 8S. C. Rep. 273. 


147. INTOXICATING LIQUORS — Wine and Beer, ——— 
Fermented liquors, such as wine and beer, are included 
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in spirituous liquors, under North Carolina law.—State 
v. Giersch, 8. C. N. Car., Dec. 12, 1887; 4.8. E. Rep. 193. 

148, JUDGMENT — Confession — Statute. Under the 
law of Missouri, a judgment by confession must be 
accompanied by a statement by the debtor of the 
particular description of the liability, how it was con- 
tracted, by whom, in favor of whom, and for how much. 
Circumstances stated showing «a compliance with this 
statute.— Mechanics’ Bank v. Mayer, 8.C. Mo., Dec. 19, 1887; 
68. W. Rep. 237. . 

149. JUDGMENT—Default—Setting Aside. When the 
appellant’s attorney knows that the passenger train, on 
which the judge is expected, is three hours late, and 
that the judge is not at his hotel, and fails to appear, as 
also does his client, and a default is taken, the judge 
having come on a freight train, the refusal of the judge 
to set aside the default will not be disturbed.—Reiher vr. 
Webb, 8. C. lowa, Dec. 19, 1887; 35 N. W. Rep. 631. 

150. JUDGMENT—Service — Setting Aside. A judg- 
ment in a case where no personal service was made and 
the judgment roll fails to show an affidavit to obtain 
service by publication, or that an order of publication 
was made, and the publisher’s affidavit of publication 
contains no reference to the printed copy of the alias 
summons thereto attached, is void, and such ajudgment 
may be set aside at any time.— People v. Greene, S.C. Cal., 
Dec. 23, 1887; 16 Pac. Rep. 197. 

151. JURISDICTION—Amount—Amendment. Where 
the ad damnum clause was too small for federal jurisdic- 
tion in a suit brought afew days after the passage of 
the act of March 3, 1887, and in ignorance thereof, an 
amendment will be allowed to increase the ad damnum, 
when it does not appear that the damages are not equal 
to the proposed amendment.—Daris v. Kansas City, etc. 
R. Co., U. 8. C. C. (Tenn.), Dec. 14, 1887; 32 Fed. Rep. 863. 

152. JURISDICTION — Citizenship — Real Parties. 
When the transfer of property is colorable merely and 
for the purpose of giving the federal court jurisdiction, 
the case should be dismissed.— Norton v. European, etc. R. 
Co.,U. 8. C. C. (Me.), Nov. 8, 1887; 32 Fed. Rep. 865. 

153. JURISDICTION—Consolidation—Ouster. A court 
should not consolidate two suits, when thereby its juris- 
diction will be ousted by the increase of the money de- 
mand.—Epstin v. Levenson, 8. C. (ia., Nov. 12, 1887; 4.8. E. 
Rep. 328. 

154. JURISDICTION—Malicious Attachment—Pleadings. 
When an attachment is wrongfully issued in the 
county of the plaintiff’s residence and levied in another, 
a suit for the wrongful attachment may be brought in 
the latter county when an excessive levy and a fraud- 
alent sheriff’s sale are alleged, unless on issue joined on 
these allegations it is found that they were fraudulently 
made to give the court jurisdiction.—Blum rv. Strong, 8. 
C. Tex., Dec. 6, 1887; 6S. W. Rep. 167. 

155. JURISDICTION — Residence of Corporation. 
Under Rev. Stat. United States, § 739, it is always a ques- 
tion for the federal courts to determine under what 
circumstances a foreign corporation may be said to be 
found within a given district.—St. Louis, etc. Co. v. Con- 
solidated, etc. Co.,U. 8. C. C. (Mo.), Nov. 9, 1887: 32 Fed. 
Rep. 802. . 

156. KILLING STOCK—Railroads—Assigning Claim. 
A right of action against a railroad for killing stock may 
be assigned.— Everett v. Central, etc. R. Co., 8. C. Iowa, 
Dec. 14, 1887; 35 N. W. Rep. 609. 

157. LANDLORD AND PENANT-Rent—Breach.— When 
a landlord sues for the value of his portion of the crop 
as rent, which defendant admits to be $45, and defend- 
ant claims that he leased for two vears and that plaint- 
iff will not let him have the land for the second year, 
but does not prove any damages, the plaintiff is 
entitled to a judgment for $45.—Hntchins v. Hodges, 8. C. 
N. Car., Dec. 5, 1887; 48. E. Rep. 46. 

158. LANDLORD AND TENANT—Repairs—Counterclaim 
—Abandonment. In an action by the tenant for the 
expense of repairs paid for by him,the landlord may 
show as a counterclaim that the premises were burned 
by plaintiff's carelessness. Where the premises are 



































burned and the lessee fails to rebuild or occupy, and 
the landlord sells the ground without objection, there 
is an abandonment by the lessee accepted by the 
lessor.—Zigler v. McClellan, 8. C. Oreg., Dec. 19, 1887: 16 
Pac. Rep. 179. 

159. LARCENY—Evidence—Possession of Stolen Goods. 
The possession of stolen goods is a fact admissible 
in evidence against a person charged with larceny of 
such goods, but the possession must be recent, unex- 
plained and held under a claim of ownership by the 
possessor.—Moreno v. State, Tex. Ct. App., Dec. 7, 1887; 6 
Ss. W. Rep. 299. 

160. LIBEL—Character of Plaintifi—News. When a 
libel is taken from a neighboring sheet as news, though 
plaintiff is entitled to compensation, the manner of the 
publication is to be considered by the jury,in mitiga- 
tion or aggravation of damages. Where the charge is 
incest and pregnancy, plaintiff is entitled to damages if 
pregnancy is not proved, yet if the jury believe she was 
guilty of incest, her character was not much injured by 
the charge.—Edwards v. Kansas City Times, U. 8. C.C. 
(Mo.), October Term, 1887; 32 Fed. Rep. 813. 

161. L1BEL—Occupation of Parties. ——— In slander, 
plaintiff cannot prove his poverty in aggravation of 
damages, nor the defendant his poverty in mitigation, 
but the occupation of the plaintiff and condition in life 
of either party may be proved in aggravation or miti- 
gation of damages.—Ferrine r. Winters, S.C. Towa, Dec 
21, 1887; 35 N. W. Rep. 679. . 

162. MALICIOUS PROSECUTION — Elements. When 
the evidence does not show that the defendant, who 
caused plaintiff’s arrest for malicious mischief, had rea- 
son to believe that the plaintiff acted in malice in doing 
the act, a verdict for the plaintiff is justifiable.—Gale v. 
Bohanan, S. C. lowa, Dec. 16, 1887; 35 N. W. Rep. 599. 

163. MANDAMUS —Constitutional Law—Statute.——The 
statute of Missouri which confers upon judges the 
power to issue writs of mandamus in vacation is consti- 
tutional.—State ex rel. v. Weeks, S. C. Mo., Dec. 19, 1887; 6 
8. W. Rep. 266. 

164. MARITIME LIEN—Construction—Original Contract. 
Where the original construction of a boat contem- 
plated all the articles necessary to make a boat service- 
able, no maritime lien exists for such articles furnished 
a month after the hul) was completed and the machin- 
ery put in, though the original contract did not include 
those article.—Jn re Glenmont, U. 8. D. C. (Minn.), Nov. 1, 
1887 ; 32 Fed. Rep. 703. 

165. MARRIAGE—Nullity of Marriage. A complaint, 
filed by a wife to set aside a decree of nullity of mar- 
riage procured by her husband, alleged that that decree 
was obtained by him by fraud, but did not deny the 
fraud charged ‘against her upon which that decree of 
nullity of marriage was obtained, it was held that the 
complaint was properly dismissed.—States v. Cromwell, 
N. Y. Ct. App., Oct. 11, 1887; 14 N. E. Rep. 448. 

166. MASTER AND SERVANT—Assault—Owner of Vessel. 
The owner of a vessel is liable for injuries inflicted 
by the master of the vessel on a seaman, when acting 
within the scope of his duty. When the master assaults 
a seaman after the emergency has passed and the act 
has been done, the owner is not liable.—Spencer v. Kelley, 
U. 8. C. C. (Ohio), February Term, 1887; 32 Fed. Rep. 838. 

167. MASTER AND SERVANT —Contract—Damages. 
Where a servant sues for damages for breach of con- 
tract by his employer, he is not liable to a reduction of 
of his damages because he could have gotten employ- 
ment of a different kind.—Fuchs v. Koerner, N. Y. Ct. 
App., Dec. 18, 1887; 14 N. E. Rep. 445. 

168. MASTER AND SERVANT— Defective Car—Ownership. 
When anemployee of a railroad is injured by the 
defective condition of a car belonging to another rail- 
road, which his company is using when it should have 
been returned to its owner, the employee cannot hold 
the other company responsible.—Sawyer v. Minneapolis 
etc. R. Co., 8. C. Minn., Jan. 2, 1888; 35 N. W. Rep. 671. 


169. MASTER AND SERVANT—Fellow-servants. The 
engineer and brakemen of a train are fellow-servants 





























No. 7 





XUM 








VoL. 26. 


THE CENTRAL LAW JOURNAL. 


171 








of trackmen.—Connelly v. Minneapolis R. Co., 8. C. Minn., 
Dec. 27, 1887; 35 N. W. Rep. 582. 


170. MASTER AND SERVANT—Independent Contractor. 
Under Georgia law, one cannot recover for dam- 
ages suffered by his property from the owner of adjoin- 
ing land, when the work causing the injury was done 
by an independent contractor.—Harrison v. Kiser, 8. C. 
Ga., Oct. 20, 1887; 4S. E. Rep. 320. 

171. MASTER AND SERVANT— Negligence—Fellow-serv- 
ant.-——A section hand on a railroad returning to the 
section house on a hand car is the fellow-servant of an 
engineer running a train on the road, by whose negli- 
gence he is injured by a collision between the train and 
the hand car.—aston v. Houston, etc. R. Co., U. 8. C. C. 
(Tex.), November, 1887; 32 Fed, Rep. 893. 

172. MASTEK AND SERVANT—Negligence—Knowledge of 
Character. When a servant in employ for one week 
is injured by the recklessness of an engineer, who was 
in the habit of acting recklessly when angry, which 
habit was known to the company, the question whether 
the failure of the plaintiff to refuse to work was negli- 
gence on his part is for the jury.— Northern, etc. R. Co. v. 
Mares, U. 8. 8. C., Dec. 19, 1887; 8 8. C. Rep. 321. 

173. MASTER AND SERVANT—Risks—Contributory Neg 
ligence. When an adult solicits certain employ- 
ment there is an assertion that he is competent to dis- 
charge all its ordinary duties, and when in their dis- 
charge he places himself necessarily in a dangerous po- 
sition, when there is a safer one which he might have 
taken, and by reason of such choice he is injured, he 
cannot recover.— Union Pac. R. Co. v. Estes, 8. C. Kan., 
Dec. 10, 1887; 16 Pac. Rep. 131. 

174. MASTER AND SERVANT—Risks of Employment.— 
When a brakeman,in answering a call for brakes, in 
swinging himself around to ascend a box car, comes in 
contact with a bridge and is killed, the master is not 
liable.—Jllick v. Flint, etc. R. Co., 8. C. Mich., Jan. 5, 1888; 
35 N. W. Rep. 708. 

175. MASTER AND SERVANT—Risks—Fellow-laborer.—— 
When an employee is injured by reason of the negli- 
gent and dangerous manner in which the railroad car 
ries on its operations he can recover damages, though 
he continued in its employ with full knowledge thereof 
and without complaint. An overhauler is not a fellow- 
servant with the engineer of a shifting engine.—Rich- 
mond, etc. R. Co. v. Norment, 3. C. App. Va., Dec. 1, 1887; 4 
8. E. Rep. 211. 

176. MECHANIC’S LIEN—Railroads — Ownership — Sub- 
contractor. Where A contracts with the president 
of a railroad, after it has been sold,to work on it, he 
can only claim alien,if he is a subcontractor. If the 
road had been sold and the vendor had contracted to 
complete it, then one working under him undera sub- 
sequent contract would be a subcontractor. A presi- 
dent of a road has no power by virtue of his office to let 
a contract for the construction of the road.— Templin v. 
Chicago, etc. R. Co., 8. C. lowa, Dec. 17, 1887; 35 N. W. Rep. 
634. 














177. MECHANIC’S LIEN—T wo Buildings — Materials.—— 
When, in an action on a mechanic’s lien, it is shown 
that defendant was constructing two buildings, and 
bought material from plaintiff for both, it is not neces- 
sary for plaintiff to show that the materials, for which 
the lien is claimed, went into the building on which the 
lien is claimed.—Lewis v. Saylors, S. C. lowa, Dec. 16, 
1887; 35 N. W. Rep. 601. 

178. MORTGAGE—Assignment. The assignee of a 
mortgage occupies the place of the mortgagee, and is 
subject to allthe defenses to which the mortgagee is 
liable, such as want of consideration, etc.—Briggs v. 
Langford, N. Y. Ct. App., Dec. 20, 1887; 14 N. E. Rep. 502. 

179. MORTGAGE — Attachment. A mortgagee of 
personal property may demand of an officer executing 
an attachment issued against the mortgagor payment 
of his (the morgagee’s) demand, by showing a just and 
true account of the debt for which the property is lia- 
ble to him.— Wilson v. Crooker, 8. J. C. Mass., Jan. 6, 1888; 
5 N. Eng. Rep. 446. 











180. MORTGAGE—Cancellation— Renewal—Lien. A 
and B gave a mortgage for #00 on land owned in com- 
mon. C afterwards recovered a judgment against Lb. 
Then A bought B’s interest in the land. A gave a new 
mortgage for an increased amount to the mort- 
gagee, cancelling the old mortgage, both being 
ignorant of the judgment against B: Held, 
that the new mortgage to the amount of the old was a 
superior hen to the judgment.— Young v. Shaner, 8. C. 
Iowa, Dec. 19, 1887; 35 N. W. Rep. 629. 

181. MORTGAGE — Condition — Waiver. Where a 
mortgage provided that, if the mortgagor failed to pay 
either of the notes at maturity,the whole of the debt 
should then become due, the mortgagee did not waive 
his right to this provision by accepting payment of the 
first note three days after it became due.— Moore v. Sar- 
gent, S. C. Ind., Dec. 6, 1887; 14 N. E. Rep. 466. 

182, MORTGAGE—Power of Sale—Delivery. Where 
a mortgage to a non-resident contains a power of sale 
to the mortgagee, his executors, administrators or as- 
signs, his administrator appointed at his home may 
sell. A delivery of a deed to the real beneficiary is suf- 
ficient, though he is not the grantee.—Holcombe v. Rich- 
ards, 8. C. Minn., Dec. 23, 1887; 35 N. W. Rep. 714. 

183. MORTGAGE—Purchase by Agent.—— An agent to 
whom money is sent to pay a mortgage, which by au- 
thority he sends to another to make the payment, who 
appropriates the money, may himself buy up the mort- 
gage and foreclose it.—Hollenbeck v. Stearns, 8. C. Iowa, 
Dec. 19, 1887; 35 N. W. Rep. 643. 

184. MORTGAGE— Release. Where « person pur 
chases part of the property covered by a mortgage, and 
for certain considerations the mortgagee releases and 
relinquishes all its lien on that property, the mortgage 
is released and not assigned.— Agnew v. Renwick, 8. C. N. 
Car., Dec. 12, 1887; 4S. E. Rep. 223. 

185. MORTGAGE—Subrogation. Where one makes 
a mortgage to R and afterwards another mortgage to 
the plaintiff in this action, and thereafter sells the land 
to the defendant, it being agreed that defendant should 
pay the purchase money to R in discharge of his mort- 
gage, and this he does, paying the money before it is 
due, and having R to discharge the mortgage, the de- 
fendant being ignorant of the existence of the second 
mortgage: Held that, notwithstanding the discharge of 
record, the defendant was entitled to be subrogated to 
the original rights of R under his mortgage as against 
the plaintiff's second mortgage.—Fears v. Albea, 8. C. 
Tex., Dec. 13, 1887; 68. W. Rep. 286. 


186. MORTGAGE — Subsequent Lease Rights. A 
mortgagee cannot claim the benefits of a subsequent 
lease without the consent of the lessee, when the latter 
has not attorned to him, and there is no privity of con- 
tract or estate existing between the two.—Moran v. 
Pittsburg, etc. R. Co., U. 8. C. C. (Ohio), Nov. 24, 1887; 32 
Fed. 878. 

187. MUNICIPAL CORPORATIONS — Action — Verification 
by Mayor. Where a municipal corporation is sued 
for injuries caused by a defective sidewalk, an answer, 
verified by the mayor, denying any knowledge or in- 
formation sufficient to form a belief touching the 
mnatters alleged, is sufficient to raise the issues for trial. 
—Smalley v. City of Appleton, 8. C. Wis., Dec. 13, 1887; 35 N 
W. Rep. 729. 

188. MUNICIPAL CORPORATIONS — Contracts — Injunc- 
‘tion. An injunction, at the suit of a citizen, to re- 
strain a city from contracting to light its streets by 
electricity, when it has already contracted to light them 
by gas, should be refused, when it is not shown that the 
gas company has the ability or desire to fulfill its con- 
tract, nor that the city or plaintiff will sustain any sub- 
stantial injury by the contemplated act. —Seari r. 
Abraham, 8. C. Iowa, Dec. 16, 1887; 35 N. W. Rep. 612. 


189. MUNICIPAL CORPORATION — Extension of Boun- 
daries—Statute. Construction of Indiana statutes, 
relative to municipal corporations and the annexation 
of new territory thereto, when such a corporation can 
annex the lands of a married woman without her con 
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sent.—City of Indianapolis v. Patterson, 5. C. Ind., Nov. 29, 
1887; 14.N. E. Rep. 551. 

190. MUNICIPAL CORPORATIONS — Lien — Assessments— 
Improvements. Construction of Indiana statutes, 
relative to the powers of municipal corporations to levy 
assessments for public improvements and to enforce 
the lien given by such statutes upon the property sub- 
ject to such assessments.—Crowell v. Jaqua, 8. C. Ind., 
Dec. 22, 1887; 14 N. E. Rep. 559. 

191. MUNICIPAL CORPORATIONS — Negligence—Excava- 
tion—Danger Signals. Where, in a city, an excava- 
tion or other dangerous obstruction is made in a street 
in the process of improvements, it is sufficient to place 
at night proper danger signals, and it is not necessary 
to keep a watch at night at the point of danger.— 
Dooley v. Town of Sulliven, 8. C. Ind., Dec. 2, 1887; 14 N. 
E. Rep. 566. 

192. MUNICIPAL CORPORATION — Negligence — Notice. 
Where a builder left an obstruction on the side- 
walk at night, and within an hour and a half after the 
workmen left the building an accident occurred, the 
city is not liable as itis not charged with notice in so 
short a time.—City of Warsaw v. Dunlap, 8. C. Ind., Dee. 
10, 1887; 14 N. E. Rep. 568. 

193. MUNICIPAL CORPORATIONS — Streets — Railroads— 
Abutters. One who claims damages from a munic- 
ipal corporation suffered by him as an abutting prop- 
erty owner on a street obstructed by a railroad, must 
show that he has suffered peculiar damage different 
from that suffered by other citizens from the same ob- 
struction.—Rude v. City of St. Louis, 8. C. Mo., Dee. 19, 
1887: 6S. W. Rep. 257. 

1%. MUNICIPAL CORPORATIONS — Street Railways — 
Monopolies. The court did not intend to say, in its 
former opinion, that the city of Des Moines could not 
avail itself of an improved street railway not operated 
by animal power on account of the ordinance under 
which plaintiff acts.— Des Moines S. R. Co. v. Des Moines B. 
G. S. R. Co., 8. C. Iowa, Dec. 17, 1887; 35 N. W. Rep. 602. 

195. MUNICIPAL CORPORATIONS — Street Railways — 
Ordinances. Where a city exempts a street railway 
for taxes for 10 years, and requires it to pave its track 
and three feet on each side thereof, and to comply with 
future ordinances relative thereto, the railway must 
comply with future ordinances relative to paving.— 
City of Atlanta v. Gate, etc. R. Co., 8. C. Ga., Nov. 1, 1887; 4 
8. E. Rep. 269. 

1%. NEGLIGENCE—Banks—Jury.——A draft was drawn 
and sent toa bank. It was accepted und made payable 
October 26. It was not paid and was returned by the 
bank November 30, and the acceptors failed December 
1, but it was not shown that the acceptors were always 
solvent from October 26 to December 1: Held, the ques- 
tion of negligence by the bank was for the determination 
of the jury.—Fox v. Davenport N. Bank, S. C. Iowa, Dec. 
21, 1887; 35 N. W. Rep. 688. 

197. NEGLIGENCE—Contributory Negligence.——Where 
a brakeman is injured by the collision of an engine with 
the car on which he stood, it is properly a question for 
the jury whether the injury was caused by a defect of 
the brake of the car, and whether there was contributory 
negligence on his part.—New York, etc. Co. v. Lilly N. Y. 
Ct. App., Dec. 23, 1887; 14 N. E. Rep. 503. 


198. NEGLIGENCE — Contributory Negligence. Cir- 
cumstances stated under which the person killed by a 
railroad car was held to have been guilty of contributory 
negligence with the usual consequence, that the widow 
could recover no damages.— Yancy v. Wabash, etc. Co., 
8. C. Mo., Dec. 19, 1887; 68. W. Rep. 272. 

199, NEGLIGENCE — Contributors — Railroad Crossing. 
A party attempting to pass over a railroad cross- 
ing where there are two tracks, on which trains are 
liable to pass in opposite directions, is guilty of negli- 
gence in attempting to cross immediately after the 
passage of a train on the nearer track without stopping 
to look or listen for a train coming in the opposite 
direction on the further track.—Marty v. Chicago, etc. R. 
Co., 8. C. Minn., Jan. 2, 1888; 35 N. W. Rep. 670. 
































200. NEGLIGENCE—Damages.——Circumstances stated 
under which a person cannot recover damages for 
injuries sustained by falling on a sidewalk, there being 
no evidence establishing negligence on the part of the 
city.—Stanion v. Salem, 8. J.C. Mass., Jan. 4, 1888; 5 N. 
Eng. Rep. 429. 

201. NEGLIGENCE — Railroads —Employee.———A per- 
son injured in operating a ditching machine, carried on 
a car and worked by the movement of the car on the 
railroad, track comes within Iowa Code, § 1307.—Nelson v. 
Chicago, etc. R. Co.,8. C. lowa, Dec. 20, 1887: 35 N. W. Rep. 
611. 

202, NEGLIGENCE —Railroads—lowa Law. It is not 
negligence for a section hand to attempt to getonu 
moving train, when requested to do so by the conduct- 
or and others in charge. The Iowa law, making rail- 
roads liable to employees for damages sustained is con- 
stitutional.—Rayburn v. Central, etc. R. Co.,8. C. lowa, 
Dec. 19, 1887; 35 N. W. Rep. 606. 

203. NEW TRIAL — Newly-discovered Evidence — Dili- 
gence —Witness. When a new trial is asked for on 
the ground of newly-discovered evidence, it is not suf- 
ficient proof of due diligence in obtaining the evidence 
of the witness relied on, that the party’s attorney had 
searched for him at his last place of residence and had 
then ascertained that he was in a foreign country. A 
witness who testifies affirmatively is more worthy of 
credit than one who testifies negatively.—Allen v. Bond, 
8. C. Ind., Dec. 20, 1887; 14 N. E. Rep. 492. 

204. OFFICERS — Salaries — Jails. Construction of 
Massachusetts statutes relative to the salaries of of- 
ticers connected with jails and houses of correction, and 
the powers of commissioners to change the amounts of 
those salaries from year to year.—Vose v. Essex County, 
8. J. C. Mass., Jan. 5, 1888; 5 N. Eng. Rep. 428. 

205. PARTITION — Married Woman — Bona Fide Pur- 
chaser. Where a partition of lands is made between 
a married woman and her co-tenants, which partition 
was not in accord with the statute, but she sold the 
land so allotted to her to a bona fide purchaser: Held, 
that such person was entitled to hold the land under 
her deed.—Wardlow v. Miller, 8. C. Tex., Dec. 20, 1887; 6 
8. W. Rep. 292. 

206. PARTITION—Statute of Frauds. A parol agree- 
ment to make partition, if not performed, is within the 
statute of frauds, but if such an agreement is executed 
it is valid.—Bruce v. Osgood, 8. C. Ind., Dec. 23, 1887; 14 N. 
E. Rep. 563. 

207. PARTNERSHIP—Dissolution—Release of Debt. 
Under California laws, any partner may release a debt 
after the dissolution of the firm, unless the liquidation 
of its affairs has been committed to one partner.—Hawn 
vw. Seventy-six, ett. R. Co., 8. C. Cal., Dec. 23, 1887; 16 Pac. 
Rep. 196. 

208. PARTNERSHIP— Dissolution by Death — Harmless 
Error. Where a partner, for himself and his part- 
ners, executed a note and the defense to which was that 
the partner in question had no authority to bind his 
copartners andthe court so found: He/d,that the further 
finding of the court that the partnership had been dis- 
solved by the death of one of the members and that his 
representatives were not responsible, though erroneous 
was harmless error.—Schmidt v. Archer, 8. C. Ind., Dee. 
10, 1887; 14 N. E. Rep. 543. 

209. PATENTS—Chair and Carriage—Infringement. 
Letters patent 224,293, for combined chair and carriage 
for child, are limited in scope by earlier patents, and 
patents 259,368 and 260,843 to Chichester infringe on it, 
but not so the Parker patent, 317,668.— Thompson v. Derby, 
U. 8. C. C. (Mass.), Dec. 3. 1887; 32 Fed. Rep. 830. 

210. PATENTS — Coal-stoves — Disclalmer. Letters 
patent 51,085 for a perforated fire pot in coal-stoves are 
void for want of novelty. A patent cannot be amended 
by a disclaimer.—Hailes v. Albany etc. Co., U. 8. 8. C., Dec. 
12, 1887; 8 Sup. Ct. Rep. 262. 

211. PATENTS—Creasing Paper. The first claim in 
patent 298,425, to John E. Stannard for creasing paper is 
worthless.—Chicopee, etc. Co. v. Rogers, U. 8. C. C. (N. Y.), 
April 15, 1887; 32 Fed. Rep. 695. 
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212. PATENTs — Infringement—Injunction. Letters 
patent 257,027 for a shade for candles do not exhibit suf- 
ficient mechanical ingenuity to warrant the issuance of 
a preliminary injunction in a suit for infringement.— 
Leary v. Hohenstein, U. 8. ©. C. (N. Y.), Dec. 2, 1887; 32 
Fed. Rep. 832. 

213. PATENTS—Infringement—Parties—Cross- bill. 
In a suit for infringing a patent, a party, who sold the 
machine to the defendant, may on his own motion be 
made a defendant, but he cannot file a cross-bill to en- 
join the plaintiff from sending out circulars, claiming 
the machines used were infringements of his patent and 
threatening to sue the users thereof, when the original 
defendant was the vendee of only one machine.—Curran 
St. Charles, etc. Co., U. 8. C. C. (Mo.), Nov. 15, 1887; 32 Fed. 
Rep. 835. 

214. PATENTS — License —Future Improvements—Part 
Owner— Assignment. Patent 276,994 to Lewis A. As- 
pinwall is an improvement of patent 235,401, and an as- 
signee of the patent, with all the improvements after- 
wards made, is entitled to sell the original patent so im- 
proved. A part owner of a patent cannot sue another 
part owner for infringement. An assignee whose as- 
signment is recorded, is protected against a subsequent 
assignee. One licensed to make one hundred patented 
machines is not protected as to any excess of machines 
made by him.— Aspinwall, etc.Co. v. Gill, U. 8. C. C. (N. J.), 
July 18, 1887; 32 Fed. Rep. 697. 

215. PATENTS — License —Injunction. When one is 
licensed to make one hundred patented machines, he 
will not be enjoined till he has fully enjoyed his license. 
—Aspinwall, etc. Co. v. Gill, U. 8. C. C. (N.J.), July 18, 
1887; 32 Fed. Rep. 702. 

216. PATENTS—Locks—Infringement. Letters pat- 
ent 315,186 to George E. Thaxter for locks are infringed 
by patent 323,918 to Crockett & Allen.— Tharter v. Boston 
E. Co., U. 8. C. C. (Mass.), Dec. 8, 1887; 32 Fed. Rep. 833. 

217. PayMENT—Check—Agent. When a check is 
given to an attorney to pay a mortgage, which he has 
to collect, and he deposits the check to his credit and it 
is paid, the mortgage is thereby paid.—Harbach v. Col- 
vin, 8. C. Iowa, Dec. 21, 1887; 35 N. W. Rep. 663. 

218. PLEADING—Action for Rent. In an action for 
rent, where the balance remaining after certain pay- 
ments were made was to be paid as rent, the petition is 
demurrable if it fails to state there was such a balance. 
—Chicago, etc. R. Co. v. Burlington M. E. Co., 8. C. lowa, 
Dec. 21, 1887; 35 N. W. Rep. 654. 

219. PLEADINGS — Admissions—Denial. Held, that 
the admissions in the reply controlled the denials, and 
so confessed the defense in a supplemental answer.— 
Gaffeny v. St. Paul, etc. R. Co., 8. C. Minn., Jan. 4, 1888; 35 
N. W. Rep. 728. 

220. PLEADING — Complaint—Misdemeanor.——A com- 
plaint may be preferred by any person competent to 
make oath to it, and is good if it charges an offense to 
have been committed within the jurisdiction of the 
court. Throwing missiles at a car, whether in use or not, 
is a misdemeanor.—Commonwealth v. Carroll, 3. J. C. 
Mass., Jan. 2, 1888; 5 N. Eng. Rep. 430. 

221. PLEADING — Contract—Defense—Parol Evidence. 
Where, in an action on a sealed obligation against 
several obligors, the answer sets up that plaintiff exe- 
cuted and delivered a sealed receipt to this effect, “re- 
ceived of L. V. 8. $1,060 84-100 in full satisfaction of the 
bond, signed by L. V.S. and others,’ presents a com- 
plete defense and excludes parol evidence on the sub- 
ject.—Hale v. Spaulding, 5. J. C. Mass., Jan. 4, 1888;5 N. 
Eng. Rep. 437. 

222. PLEADING — Conversion —Ownership. Where 
plaintiffs, in an action for trover and conversion, claim 
the absolute ownership of the property, proof that they 
are mortgagees of it is not sufficient, under lowa law.— 
Kem v. Wilson, 8. C. Iowa, Dec. 16, 1887; 35 N. W. Rep. 594. 

2238. PLEADINGS—Insanity—Demurrer. 
































An answer 


to an action brought by one without a guardian, alleg- 
ing that the plaintiff is insane, is not demurrable there- 
for.—Gustafison v. Ericksdotter, S.C. Kan., Dec. 10, 1887: 16 
Pac. Rep. 91. ; 





224. PLEADING—Specific Performance—Departure.— 
A sued for specific performance of a contract. 1B an- 
swered a rescission by agreement. A replied, admit- 
ting an agreement to rescind for a certain sum ot 
money, which had not been paid, and asked judgment 
therefor. Defendant demurred that the reply was a 
departure. Held, that the demurrer should be over- 
ruled.—Houston rv. Sledge, 8. C. N. Car., Dec. 12, 1887; 48. 
E. Rep. 197. 

225. PLEADING — Trust—Equity—Ejectment.—— Where, 
in an action of ejectment, the petition claimed the title 
to the land in question to be in the plaintiff, and the an- 
swer was a general denial, and as an equitable defense 
that the plaintiff held the legal title in trust for the de- 
fendant. It was held that the only question for the jury 
in this State of the pleadings was the question whether 
plaintiff so held the legal title in trust for the defend- 
ant.—Schuster v. Schuster, 8. C. Mo., Dec. 19, 1887; 68. W. 
Rep. 259. 

226. PLEADING — Waste—Remainderman. When a 
remainderman, under a will, files a bill for discovery 
and a receiver, alleging that by the inventory filed when 
the defendant received the estate it was worth $1,000,- 
000, and now by the tax returns of the defendant it is 
only worth $24,000, a demurrer thereto for want of 
equity will not lie.—Solomon v. Tarver, 8. C. Ga., Oct. 28, 
1887; 4S. E. Rep. 317. 

227. PowrERS —Coupled with Trust—Executor. A 
will directed that the whole estate should be appraised 
and divided by my executors, hereinafter named, into 
two equal parts: Held,that a power coupled witha 
trust was created and to be executed virtute oficii, and 
the executor, who alone qualified, could execute it.— 
Smith v. Winn, 8. C. 8. Car., Dec. 12, 1887; 48. E. Rep. 240. 


228. PRACTICE—Bill of Exceptions—Deeds—signed.—— 
When evidence is excluded, the bill of exceptions must 
show what the evidence was expected to prove. Under 
Oregon law, a deed made in 1877 and unsealed is admis- 
sible in evidence; so isthe record of a duly recorded 
deed.—Stanley v. Smith, 8. C. Oreg., Dec. 19, 1887; 16 Pac. 
Rep. 174. 

229. PRACTICE—Bill of Exceptions—W aiver.——W here 
defendant secures time to file a motion for a new trial, 
stating he does not intend to proceed under his ex- 
ceptions, and then gets further time ex parte, and after 
his motion is overruled petitions at a subsequent term, 
eight months after the trial, fur a signature of his bill of 
exceptions and fora writ of error, the writ should be 
refused.— Manrie C. S. Co. v. Herreshoff M. Co., U.S.C. C. 
(R. 1.), Nov. 7, 1887; 32 Fed. Rep. 822. 

230. PRACTICE—Continuance—Costs. When plaint 
iff amends but does not change the issue, when defend 
ant asks a continuance, which is granted at the costs of 
the defendant, the defendant, having accepted an un- 
necessary continuance, cannot complain of the order 
about costs.—Robinson v. Chicago, etc. R. Co., 8. C. lowa, 
Dec. 16, 1887; 35 N. W. Rep. 602. 

231. PRACTICE—Depositions—Time to Object. Un- 
der North Carolina law, a deposition on file for several 
months and opened before both parties cannot be 
quashed on objection for the first time made orally at 
the trial.—Carroll v. Hodges, 8. C. N. Car., Dec. 12, 1887; 4 
Ss. E. Rep. 199. 

232. PRACTICE—Dismissal—Infringement. A com- 
plainant cannot enter a rule in the common rule. book 
discontinuing a cause without leave of court, and where 
defendant objects that he may not be able to get his 
testimony again, it is proper to require a stipulation 
that the testimony may be used in a future suit by 
complainant against him for infringement of patent.— 
American Z. Co. v. Celluloid M. Co., U. 8. C. C. (N. Y.), 
Dec. 14, 1887; 32 Fed. Rep. 809. 

233. PRACTICE — Exceptions —Waiver. If the de- 
fendant puts in his testimony after he has excepted to 
the overruling by the court of his motion to nonsuit 
the plaintiff, he thereby waives his exception.—Northern 
P. R. Co. v. Mares, U.S. =. C., Dee. 19, 1887; 8 8. C. Rep 
321. 
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234, PRACTICE—Findings by Court. When a cause 
is tried by the court without a jury it is sufficient, if no 
exception be taken, if the court responds formally to 
each issue, without stating a summary of the facts 
found upon the evidence or stating them in detail, un- 
der North Carolina law.—Parks v. Davis, 8. C. N. Car., 
Dec. 20, 1887; 4 8. E. Rep. 202. 

235. PRACTICE—General and Special Verdicts.——Texas 
law does not contemplate the rendering of a general 
and a special verdict.—Cole v. Estell, 8. C. Tex., Dec. 13, 
1887; 6S. W. Rep. 175. 

236. PRACTICE—Judgment Pro Confesso— Appearance. 
Under Georgia law, a decree pro confesso may be 
entered upon proper affidavit. When a defendant is in 
court, a8 appears by the record when counsel agree to 
submit the case to the court, he is bound, though not 
served with a copy of the bill and has not answered it. 
— Miller v. Wilkins, 8. C. Ga., Nov. 3, 1887; 48. E. Rep. 261. 

237. PRACTICE —Trial—Demurrer to Evidence. A 
motion to exclude plaintiff's evidence from the jury is 
equivalent to a demurrer to the evidence, and should 
not be granted, when, if that were all the evidence 
offered, the plaintiff would be entitled to a judgment.— 
Nuzum v. Pittsburg, etc. R. Co., 8. C. App. W. Va., Nov. 5, 
1887; 4S. E. Rep. 242. 

238. PRACTICE—Trial—Findings. When, in an ac- 
tion for money alleged to have been borrowed by de- 
fendant’s wife as his agent, it is found that she bor- 
rowed the money for herself, a finding as to her agency 
is unnecessary.—Bank of Tehama v. Crumley, S.C. Cal., 
Dec. 30, 1887; 16 Pac. Rep. 207. 

230. PRINCIPAL AND AGENT — Authority. When a 
party writes to another for the price of certain lands, 
saying he may possibly find him a customer, and the 
latter returns a description of the lands and prices, and 
statement to apply to the latter: Held, that no author- 
ity to sell the lands was thereby conveyed.—Stewart v. 
Pickering, 8. C. lowa, Dec. 21, 1887; 35 N. W. Rep. 690. 


240. PRINCIPAL AND AGENT—Duties of Agent.——When 
a party agrees to purchase stocks for another, he is 
only bound to deliver the stock so purchased, but if he 
delivers other stock, he must deliver it at the same 
cost.—Keyes v. Bradley, 8. C. lowa, Dec. 20, 1887; 35 N. W. 
Rep. 656. 

241. PUBLIC LaNps—Boundaries—Junior Surveys. 
When older grants contain the elements of complete 
description and identity, and vary from junior surveys, 
the latter cannot control and change the location of the 
older grants.—Hord r. Rivas, 8. C. Tex., Dec. 20, 1887: 6 8. 
W. Rep. 183. 

2. PUBLIC LANDS—Certificate of Purchase — Patent. 
A certificate of purchase of public lands, issued by 
the State, will prevail over a patent from the same 
source issued afterwards.—Smith v. Mitchell, U. 8. C. C. 
(Cal.), Oct. 3, 1887; 32 Fed. Rep. 680. 


243. PUBLIC LANDS—Swamp — Conflicting Titles. 
The act of congress of March 12, 1860, conveyed a title 
én praesenti to swamp lands, and one claiming title under 
a patent from Oregon has a complete remedy at law 
against one claiming title by patent from the United 
States.— Miller v. Tobin, 8. C. Oreg., Nov. 7, 1887; 16 Pac. 
Rep. 161. 

&4. PUBLIC LaNps—Swamp—W arrants. Since the 
law of 1878, the auditor draws his warrant on the county 
treasurer in payment of registers’ certificates for pur- 
chase certificates for swamp land sold but not owned 
by the State, and the board of supervisors have no au- 
thority in the premises.— Baird v. Tulare Co., 8. C. Cal., 
Dec. 29, 1887; 16 Pac. Rep. 205. 

245. PUBLIC LANDS — Railroad Grant. After the 
Northern Pacific Railway filed its map of general route 
with the secretary of the interior, no entry, under town- 
site, homestead, or pre-emption act, could be made of 
land in an odd-numbered section within the limits of 
the grant, and only the government could forfeit its 
title for non-completion of the road in time, and in the 
meantime it may maintain ejectment against any 
intruder.— Denny v. Dodson, U. 8. C. C. (Oreg.), Nov. 28, 
1887; 32 Fed. Rep. 899. 



































246. PUBLIC LANDS—Railroad Grants—Limitation. 
Under railroad grants of public lands, one railroad 
claiming the land as indemnity and the other by loca- 
tion, both may insist upon the full measure of their 
rights, and neither party can set up the statute of limi- 
tations till it begins to run.—Hastings, etc. R. Co. v. St. 
Paul, etc. R. Co., U. 8. C. C. (Minn.), Dec. 12, 1887; 32 Fed. 
Rep. 821. 

247. QUIETING TITLE — Void Deed.——-An action to 
quiet title will not be maintained, when the invalidity 
of the deed complained of is apparent on its face.— 
Moloney v, Finnegan, 8. C. Mini , Dec. 27, 1887; 35 N. W. 
Rep. 72 

248. RAILROADS — Commission — Switching. Rail- 
road service, known as switching, is local and may be 
regulated by the State commission, who may regulate 
the rates to be charged.—Chicago, etc. R. Co. v. Becker, U. 
8. C. C. (Minn.), December Term, 1887; 32 Fed. Rep. 849. 

249. RAILROADS — Taxation — Undivided Profits. 
When a railroad used its undivided profits in 1871 in 
constructing new works, it was liable for the tax there- 
on, under the act of congress of July 14, 1870.—Marquette, 
etc. R. Co. v. United States, U. 8. 8. C., Dee. 19, 1887; 88. C. 
Rep. 319. 

250. RAILWAY CROSSING—Statute. Construction of 
Massachusetts statutes, prohibiting persons from 
standing on or crossing railroad tracks, and regulating 
the establishment of private crossings.— Turner v. Fitch - 
burg, etc. Co., 5. J. C. Mass., Jan. 4, 1888; 5 N. Eng. Rep. 
423. 

251. RECEIVER—Sale Under Contract — Enforcement. 
When a receiver under order of the court con- 
tracts that a lien shall be paid out of the proceeds of 
the sale, and a sale is made and conditionally con- 
firmed, and the lien is not paid, the sale should be set 
aside.—Farmers’, etc. Co. v. Burlington, etc. R. Co., U.S. C. 
C. (Mo.), Dec. 10, 1887; 32 Fed. Rep. 805. 


252. REMOVAL OF CAUSES—Amendment—Remanding. 
Where, after removal of a cause on sustaining de- 
murrer therefor, the cause is amended by bringing in 
new parties, whose citizenship is the same as that of 
the complainants, and there is no severable contro- 
versy, the cause should be remanded.—Perry v. Clift, U. 
8. C. C. (Tenn.), Nov. 10, 1887; 32 Fed. Rep. 801. 


253. REMOVAL OF CAUSES—Citizenship. A resident 
citizen, who is a defendant, cannot, on the ground of 
citizenship, remove a cause, under § 2, act of March 3, 
1887.— Weller v. J. B. Pace T. Co.,U.8.C.C. (N. Y.), Dee. 
14, 1887; 32 Fed. Rep. 860. 

254. REMOVAL OF CAUSES—Citizenship. A suit in- 
volving over $2,000, brought in an Iowa court by acitizen 
of that State against a citizen of Wisconsin, may be re- 
moved by the defendant to the federal court.—Fales v. 
Chicago, etc. R. Co.,U. S.C. C. (lowa), November Term, 
1887; 32 Fed. Rep. 673. 

255. REMOVAL OF CAUSES—Remand—Revie w. An 
order remanding a cause to the State court, cannot be 
reviewed on a writ of error sued out after the passage 
of the act of March 3, 1887.—Sherman v. Grinnell, U. 8. 8. 
C., Dee. 12, 1887; 8S. C. Rep. 260. 

256. REMOVAL OF CAUSES — Remanding — Separab!te 
Controversy. When a cause is removed into the 
federal court and the record is not filed, the other party 
may file it, and move to have the cause remanded. In 
a contest over a will, where there are many defendants, 
there is no separable controversy.— Anderson v. Appleton, 
U.58. C.C. (N. Y.), Dec. 1, 1887; 32 Fed. Rep. 855. 

257. REMOVAL OF CAUSES—Penalty for Doing—Corpo- 
rations. The Minnesota act, imposing penalties on 
foreign corporations for removing causes into the fed- 
eral court, is unconstitutional, and a law authorizing « 
foreign corporation to construct roads does not make 
ita domestic corporation.—Chicago, etc. R. Co. v. Becker, 
U. 8. C. C. (Minn.), December Term, 1887; 32 Fed. Rep. 
849. 

258. REPLEVIN—Undivided Part—Judgment.——When, 
in a replevin suit, a portion of the property, which ure 
separate and distinct zrticles, is found to belong to the 
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plaintiff, the action will lie, but not for undivided por- 
tions thereof. A judgment in the alternative is im- 
proper in replevin, when the property has been deliv- 
ered to the plaintiff.—Phipps v. Taylor, S. C. Oreg., Dee. 
14, 1887; 16 Pac. Rep. 171. 

259. SALE — Delivery — Abatement. Where, by 
agreement, 496 sacks of wheat in a certain pile were to 
be delivered by the owner to his landlord in repayment 
of a loan, but were attached by the owner's creditor be- 
fore they were separated: Held, that the attaching 
creditor took precedence over the landlord’s claim.— 
Callender v. McLeod, 8. C. Cal., Dec. 22, 1887; 16 Pac. Rep. 
194. 

260. SALE—Delivery—Separation. Where a stock 
of goods is sold and is to be inventoried, and if by in- 
ventory it exceeds $4,500 in value, the vendor is to take 
out the excess in goods, and payment and delivery are 
to be made when the inventory is completed, the title 
does not pass till the excess so shown is taken out.— 
Pierson v. Spaulding, 8. C. Mich., Jan.5, 1888; 35 N. W. 
Rep. 699. 

261. SALE—Price—Evidence. Where one buys an 
article at a stated price, and expecting to get an article 
of the first quality, and one of an inferior description 
is furnished, which he accept and uses, although the 
seller tells him not to take it if it is not good, he is 
bound to pay the agreed price, and evidence of the real 
value of the two articles respectively is not admissible. 
—Smith v. New Albany etc. R. Co., 8. C. Ark., Dec. 10, 1887; 
68. W. Rep. 225. 

22. SALE—Written Con‘tract—Parol Evidence.——Rep- 
resentations as to the character, quality and value of 
machinery sold on a written contract may be proven to 
show the inducement to the purchase, when fraud and 
misrepresentation are set up in the counterclaim.— 
Dowagaic, etc. Co. v. Gibson, 8. C. Iowa, Dec. 17, 1887; 35 
N. W. Rep. 603. 

263. SET-OFF—Judgments—Capacity. A judgment 
in favor of the head of a family and another against 
him individually cannot be set-off against each other.— 
Daniel v. Wall, 8. C. Ga., Nov. 10, 1887; 48. E. Rep. 271. 

264. SHIPPING—Damage to Cargo—Expenses. Ex- 
penses of an auction sale of a damaged cargo and for 
experts employed by the libelant cannot be charged 
against the vessel.— The Marinin, U. 8. C. C. (N. Y.), 
Nov. 11, 1887; 32 Fed. Rep. 918. 

265. SPECIFIC PERFORMANCE— Consideration—Breach. 
A decree refusing to enforce specific performance 
of a contract for the sale of land will not be disturbed 
when the consideration for the contract was the sale of 
a jack with warranty and the warranty has been 
broken.—Barnett v. McCarty, Ky. Ct. App., Dec. 10, 1887; 
6 8. W. Rep. 153. 

266. SPECIFIC PERFORMANCE—Statute of Frauds—Part 
Performance—Equity. To sustain an action for 
specific performance a demand is generally necessary. 
Where parol contract to sell land has been made, and 
the vendee has taken possession and made lasting im- 
provements, and partly performed his share of the con- 
tract, the statute of frauds does not apply, and he is 
entitled to a decree for specific performance.—Burns v. 
Fox, 8. C. Ind., Dec. 9, 1887; 14 N. E. Rep. 541. 

267. STATUTES—Construction—Another State.——When 
a law of another State, already judicially construed 
there is adopted, a presumption arises that such con- 
struction is adopted.—Nicollet Nat. Bank v. City Bank, 8. 
C. Minn., Dec. 27, 1887; 35 N. W. Rep. 577. 

268. TAXATION—Deed—setting Aside—Payment. 
Under Iowa law, a party cannot sue to set aside a tax- 
4leed, unless he has paid all the taxes due, even though 
he claims the tax-deeds to be void for being issued 
without proper notice of expiration of time for redemp- 
tion.— Marwell cv. Palmer, 3. C. Towa, Dec. 20, 1887; 35 N. 
W. Rep. 659. 

269. TAXATION—Delinquent Taxes — Collection — Stat- 
ute. Construction of Missouri statutes relative to 
taxation, delinquent taxes, and the procedure for the 
collection thereof.—State rv. Robyn, 8. C. Mo., Dee. 19, 
1887; 6S. W. Rep. 243. 
































270. TAxaTION—Lien—Foreclosure—Parties. In a 
action to foreclose a judgment lien on land for taxes, 
all persons beneficially interested, or their representa- 
tives if dead, must be made parties to the action.— 
Willams v. Hudson, $8.C. Mo., Dec. 19, 1887; 6 8. W. Rep. 261. 

271. TAXATION — Lien — Statute. Construction of 
Indiana statute relative to taxation, the lien of the State 
for taxes, sale for taxes, and the title acquired by the 
purchaser by the tax-sale. If a sale for taxes is so 
irregular that it does not vest the title in the purchaser, 
it nevertheless carries to him the lien of the State for 
unpaid taxes. — Morrison v. Jacoby, 8. C. Ind., Dec. 22, 
1887; 14 N. E. Rep. 546. 

272. TAXATION — Minors — Redemption—Vendee. 
The right to redeem his lands from sales for taxes, 
within two years after a minor attains his majority, un- 
der Arkansas law, may be exercised by his vendee.— 
Neil v. Rozier, 8. C. Ark., Nov. 26, 1887; 68. W. Rep. 157. 

273. TAXATION—Municipal Corporation—W ater-works. 
In Tennessee, a municipal corporation is not liable 
to State or county tax for the privilege of using its 
water-works.— City of Nashville v. Smith, 8. C. Tenn., Dec. 
17, 1887; 6S. W. Rep. 273. 

274. TAXATION — Purchaser—Ketunding. The pro- 
ceedings by the holder of a tax-sale certificate to have 
the money paid by him refunded by the county are not 
judicial, and may be performed by other than judicial 
ofticers.—State vr. Dressel, 8. C. Minn., Dec. 27, 1887; 35 N. 
W. Rep. 580. 

275. TAXATION — Redemption — Notice. Where a 
purchaser at a tax-sale disputes the right of one to re- 
deem, who has paid the money to the clerk, the only is- 
sue is whether such party has a right to redeem. It is 
immaterial, whether he paid the money in lawful cur- 
rency or legal tender-money. The clerk is liable on his 
bond for the money specified in his receipt, and must 
account therefor to the party ultimately entitled to it. 
—Reger v. Shaffer, 8. C. App. W. Va., Nov. 12, 1887; 48. E. 
Rep. 292. 

276. TAXATION — Tax-title — Possession —Sale of Lots. 
In a suit to test the validity of an adverse claim 
under a tax-deed or certificate, plaintiff need not allege 
the vacancy or the possession of the land. A tax-cer- 
tificate showing that several distinct and separate lots 
were sold for one price is void, but not so when they 
are contiguous. — Sanborn v. Mueller, S.C. Minn., Dee. 
19, 1887; 35 N. W. Rep. 666. 

277. TELEGRAPH COMPANIES—Negligence—Statute.— 
Where a telegraph company makes a bona fide effort to 
transmit a telegram, it is not liable for negligence un- 
der the Arkansas statute if it fails to do so.—Frauenthal 
v. Western Union Telegraph Co.,8.C. Ark., Dec. 17, 1887; 6 
S. W. Rep. 236. 

278. TENANTS IN COMMON—Penal Statutes—Construc- 
tion. The public act chap. 179, §§ 6, 7, is highly penal 
and must be stricly construed, and applied only to cases 
of intentional violation of law, and not to cases where 
the party in good faith claims a right to cut the timber 
by virture of his tenancy.—Jenkins v. Wood, 8. J. C. Mass., 
Jan, 5, 1888;5 N. Eng. Rep. 448. 


279. TRusT—Kesulting Trust —Parol Agreement. 
Where, by parol, it is agreed between two parties that 
the one shall take the title to the land bought and the 
other shall have a share of it, there being no money ad- 
vanced by the other party, the case is within the stat- 
ute of frauds and no resulting trust is created by the 
agreement, or by the declaration of parties—Bland v. 
Talley, S. C. Ark., Dec. 17, 1887; 6 8. W. Rep. 234. 


280. Trust — Trustee — Discretion. Where, under 
the terms of a trust, a party is entitled to payment of a 
portion of the income of the trust property by the 
trustee “‘at his discretion,’ such payment cannot be 
limited by the caprice of the trustee, but the beneficiary 
is entitled to the exercise of a sound discretion by the 
trustee, andif the trustee acts capriciously or corruptly, 
the beneficiary may demand his removal.— Wilson v. 
Wilson, 8S. J. C. Mass., Jan. 5, 1888; 5 N. Eng. Rep. 442. 

281. Trost DERD—Sale by Agent—Title.-——In an ac- 
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tion of trespass to try title, a deed made by an agent of 
the trustee under a trust deed conveys no title, when 
the deed does not provide for such delegation of au- 
thority.— Fuller v. O’ Neal, 8. C. Tex., Dec. 16, 1887: 6S. W. 
Rep. 181. 

282. VENDOR AND VENDEE — Contract — Laches. 
Where, by a contract for the sale of lots, the vendee 
was to satisfy himself as to the title and make payment 
within two weeks, but failed to do so, and more than a 
year afterwards tendered the purchase money and de- 
manded the conveyance: Held, that he was guilty of 
laches and was not entitled to a conveyance.—Lanit: v. 
King, 8. C. Mo., Dec. 19, 1887; 68. W. Rep. 263. 

283. VENDOR AND VENDEE—Defect in Title—Condemna- 
tion Proceedings. The pendency of condemnation 
proceedings is such a defect in title, that the vendee is 
not bound to take the property.—Cavenaugh v. McLaugh- 
lin, 8. C. Minn., Dec. 27, 1887; 35 N. W. Rep. 576. 

284. VENUE—Change—A fiidavits. The discretion of 
the trial court in refusing a change of venue, when 
aftidavits were offered pro and con will not be interfered 
with, when there is no reason to attach greater weight 
to either set of affidavits.— State v. Beck, 8. C. Iowa, Dec. 
20, 1887; 35 N. W. Rep. 684. 

285. WAIVER — Action — Indorsement. Where the 
commissioners of a failed bank indorse, by leave of 
court, certain bonds of the bank held as collateral by a 
third party for the purpose of enabling the latter to sell 
them and convey a good title, both parties, by such ac- 
tion and a subsequent sale, waive all rights growing out 
of a prior sale and consent to the second sale.—Lacombe 
v. Forstall, U. 8. 8. C., Dec. 5, 1887; 88. C. Rep. 247. 

286. Wipow—Injunction—Statute. Under the laws 
of Indiana, a widow is entitled to select out of the 
personal estate of her husband articles not exceeding in 
value $500, which, when selected, become her own prop- 
erty: Held, that under this statute a widow may select 
as part of the allowance sach grain as she may choose, 
and that upon her showing in an action against the ex- 
ecutor that the grain is necessary for the support of her 
live stock, she may enjoin the executor from selling the 
same.— Denny v. Denny, 8. C. Ind., Dec. 22, 1887; 14 N. E. 
Rep. 593. 

287. WILLS—Construction. A will construed and 
held that the rents and profits of a farm should be first 
appropriated to pay certain incumbrances.— Watkins v. 
Jenkins, 8. C. lowa, Dec. 19, 1887; 35 N. W. Rep. 639. 

288. WiLL—Construction—Request. Where a tes- 
tator gave all his estate to his widow to use and dispose 
of as she thought proper, adding a request that what- 
ever of it was undisposed of at her death she would 
give to his grandchildren: Held, that the widow took 
the estate absolutely, and at her death her administra- 
tor was entitled to it.—Fullenwider v. Watson, 8. C. Ind., 
Dec. 23, 1887; 14 N. E. Rep. 571. 

289. WILLs—Contest—Limitations. An application 
to declare a devise void for fraud practiced upon the 
testator is barred, under California law, in one year 
from the probate of the will.—Jn re Marwell’s Estate, 8. C. 
Cal., Dec. 23, 1887; 16 Pac. Rep. 206. 

290. WILL—Contest—Setting Judgment Aside.—— When 
the special findings in proceedings to probate a will are 
insufficient to support a general verdict for the con- 
testants, a judgment entered on such general verdict is 
properly set aside on motion.—Jn re Langan’s Estate, 8. 
C. Cal., Dec. 20, 1887; 16 Pac. Rep. 188. 

291. WiLt—Conversion of Realty—Power.—wWhere a 
testator, by his will, directs his executors to divide one- 
half of his estate into four equal parts and to hold one 
part for each of his daughters, and to transfer such 
shares respectively to the owners thereof, or to their 
representatives, and makes a light provision for the 
distribution of the other half, requiring accounts of ad- 
vancements,ete.: Held that, construing the whole will 
together, the executors were imperatively directed to 
convert the land into personalty, and upon a petition 
for partition, a descendant, who had no interest in the 
property as realty, was not a proper party.— Delafield v. 
Barlow, N. Y. Ct. App., Dee. 13, 1887: 14 N. E. Rep. 498. 





























292. WILLS — Latent Ambiguity — Last Clause — Con- 
struction. Where, by will, a devise is made toa 
stepson, H. 8. Covert, and she has no such stepson, it 
may be proved that she said her stepson, Harvey. The 
last clause of a will in a case of irreconcilability will 
prevail. Courts will construe the language of wills, 
when necessary, for the decision of cases.—Covert r. 
Sebern, 8. C. lowa, Dec. 19, 1887; 35 N. W. Rep. 636. 

293. WILLS—Life Estate—Remainders. Where an 
estate is left by will to A for life, and then to B for life, 
if living, and then to C, the death of B before the testa- 
tor does not defeat the remainder to C.— Robison v. Fe- 
male O. A., U. 8. 8. C., Dec. 19, 1887; 8 S. C. Rep. 327. 

294. WILL—Married Women —Revocation. A will 
made by a married woman is not, under Wisconsin 
laws, revocated by a subsequent marriage.—IJn re Will 
of Ward, 8. C. Wis., Dec. 13, 1887; 35 N. W. Rep. 731. 

295. WILL—Mental Capacity—Evidence. When, in 
proceedings to probate a will, the mental capacity of 
the testator is in controversy, a contestant can testify 
as to his verbal acts prior to making the will, and his 
statements when angry and violent.—Brown v. Hall, 8. 
C. Minn., Jan. 4, 1888; 35 N. W. Rep. 726. 

296. WITNESS—Cross-examination.—wWhere a plaint- 
iff is obliged to call as witnesses on his behalf, persons 
necessarily hostile to his interest, he may cross-exam- 
ine them, although they are his own witnesses.— South 
Danvers, etc. Co. v. Jackson, 8. J. C. Mass., Jan. 5, 1888; 5 
N. Eng. Rep. 444. 

297. WITNESS—Expert—Materiality. Evidence of a 
physician, as to results which might follow blows of a 
given character, when it is not claimed that they did 
follow, is not competent to prove an assault with intent 
to inflict great bodily injury. —State v. Redfield, 8. C. 
Iowa, Dec. 21, 1887; 35 N. W. Rep. 673. 

298. WITNESS —Fees—Deputy Clerk—Deputy Marshal. 
A deputy clerk of the court is not entitied to per 
diem or mileage, when used as a witness for the govern- 
ment in his court; but a deputy marshal, unless en- 
gaged in waiting on the court, and the clerk of a mar- 
shal are so entitled.—Exjparte Burdell, U.S. D. C. (8. Car.), 
October, 1887; 32 Fed. Rep. 681. 




















QUERIES AND ANSWERs.* 
QUERY NO. 7. 

Is it a part of the duty of an attorney, under ageneral 
waiver, to compromise his client’s suitor judgment, 
whether the client requested it or not, and if the client 
should employ another attorney to do it, is the former’s 
fee subject to a reduction for the value of the services 
performed by the latter? SUBSCRIBER. 
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PRINCIPLES OF THE LAW OF CONTRACTS, as Applied 
by Courts of Law. By Theron Metealf. Second 
Edition, by Franklin Fiske Heard. Boston: 
Charles C. Soule. 1888. 

This is a new edition of a rather small work (433 
pages) ona very broad subject, and it is highly cred- 
itable to the learned author’s powers of condensation 
that he has been enabled toinclude within so narrow 
a compass so much of the law relating to the all-per- 
vading subject of centracts. As, however, it appears 
from the title of the work that it professes to deal 
with the principle of the law of contracts, it could not 
reasonably be expected to exhaust all details, nor to 
include discussions of collateral matters. Neverthe- 
less, the learned editor who has prepared this edition 
has furnished a large body of citations of recent de- 
cisions which add greatly to the value of the work. 
We most cheerfully commend it to the favorable con- 
sideration of the profession. 
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